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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit 


No. 13,013 


The Baltimore and Ohio Railroad Compacts, Appellant, 

v. 

Daniel T. Jackson, Appellee 


Appeal From Judgment of the United States District Court 
for the District oi Columbia 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment for the appellee 
of the United States District Court for the District of Co¬ 
lumbia entered June 23,1955. Within the time permitted by 
Rule 50(b), Federal Rules of Civil Procedure, appellant 
filed its Motion for Judgment non obstante veredicto or in 
the Alternative for a New Trial. These motions were over¬ 
ruled on October 6, 1955, in a brief order and memorandum 
opinion which is not reported (J.A. 16). # The Notice of 
Appeal was filed November 2, 1955. 

* An earlier similar order and memorandum on rehearing of the de¬ 
fendant’s motion to strike is also not reported (J.A. 13-14). 
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Jurisdiction of the Court below was based on 45 U.S.C. 
§ 56, Federal Employers’ Liability Act. Jurisdiction of 
this Court is based on 28 U.S.C. § 1291. 

STATEMENT OF THE CASE 

This is an appeal from a judgment on a fifteen thousand 
dollar jury verdict in favor of the plaintiff in an action 
for personal injuries brought under the Safety Appliance 
Act and the Federal Employers’ Liability Act 

The plaintiff, an employee of the defendant railroad, was 
injured while driving a motor track car towing a push truck 
on the tracks of the railroad. The accident occurred as 
plaintiff was passing through the station at Washington 
Grove, Maryland, when a large dog suddenly dashed in front 
of the motor track car. The car derailed and turned over 
after running over the dog. Plaintiff was injured when he 
was thrown into the ditch between the two sets of tracks. 

Plaintiff alleged two causes of action (Amended Com¬ 
plaint, J.A. 2-4): 

(a) The first, sounding in negligence, claimed that 
the railroad was negligent in furnishing plaintiff with 
a motor track car and push truck “without sufficient 
braking power” and requiring the motor car to pull 
the push truck over wet and slippery rails when the 
push truck was not equipped with brakes. (This appeal 
is not directed toward the claim made under this first 
cause of action, although appellant does not concede 
that a case for the jury was made out under this count). 

(b) The second, alleging violation of the Safety Ap¬ 
pliance Act, claimed that because there were no air 
brakes on the motor track car and no brakes of any 
land on the truck, defendant had violated those provi¬ 
sions of the Safety Appliance Act which require air 


brakes on “locomotives” and brakes on all cars sub¬ 
ject to the act 1 

Basically, the issues pertinent to this appeal, as they de¬ 
veloped at the trial, were whether the vehicles were subject 
to the Safety Appliance Act and therefore required to have 
air brakes, and whether the absence of the brakes allegedly 
required by the Act was a proximate cause of the accident 

Motor track cars have never been equipped with air 
brakes nor push trucks with any kind of brakes as the rec¬ 
ord shows (J.A. 41,78). To furnish vehicles with the equip¬ 
ment plaintiff insists was required by the Act or by the 
nature of the use intended, would require defendant to fur¬ 
nish a type of motor track car and push truck which, as far 
as the record discloses, does not exist and has yet to be 
built. 

The Interstate Commerce Commission (JA. 79-92) and 
the Department of Justice (J.A. 72, 73), the two agencies 
charged with the enforcement of the Act, have interpreted 
the Act for more than half a century as not being applicable 
to the vehicles involved here. 

The record shows that the accident here could not have 
been avoided within the distance available between the 
point where the danger was first perceived by the plain¬ 
tiff and the point of impact, even if the vehicles had been 
equipped with the equipment allegedly required by the 
Safety Appliance Act. 


1 Speaking generally, in an action under the Federal Employers * Liability 
Act, violation of the Safety Appliance Act is, in effect, negligence per sc and, 
if such “negligence” is a proximate cause of an employee’s injury, the rail¬ 
road is liable under the Federal Employers’ Liability Act. See p. 12, et scq. 
infra, for a more detailed analysis of the Safety Appliance Act. Relevant 
sections of this Act are printed in an appendix to this brief. 
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The Vehicles Involved 

The motor track car involved in this accident is a stand¬ 
ard piece of equipment used throughout the railroad in¬ 
dustry (J.A. 77, 78). It is a lightweight four-wheel ve¬ 
hicle which travels along the tracks and is powered by a 
small gasoline motor which drives the wheels by means of 
a belt, somewhat similar to the operation of a power lawn 
mower. The vehicle has only three controls: a clutch lever, 
a brake lever and a hand throttle. The driver and pas¬ 
sengers sit on a seat or bench running the length of the car, 
with their feet on running boards above the wheels on each 
side of the car. The back of the seat consists of a bar 
running lengthwise down the middle of the car (See De¬ 
fendant’s Exhibit 11, on file with the Clerk but not printed). 
Tools and other equipment can be carried beneath the bench. 
The driver sits on the left rear side of the car and controls 
the brakes and clutch by operating two levers which ex¬ 
tend about two feet above the center of the bench. The 
clutch lever, when moved backward or forward, engages 
or disengages the driving belt connecting the motor to the 
wheels. The brakes are simple mechanical brakes which 
the operator applies by pulling back on the lever, thereby 
causing a brake shoe to be forced against each of the four 
wheels (See Defendant’s Exhibit 10, on file with the Clerk 
but not printed). 

The record shows that there are approximately 60,000 
railroad motor track cars currently in use on American 
railroads, all substantially similar to the car invoved here 
(J.A. 77, 78). None of these cars are equipped with air 
brakes, large steel automatic couplers, standard draw bars, 
approved sill steps, ladders, whistles, bells and other de¬ 
vices necessarily required on locomotives. As the record 
shows, it is essential that these motor track cars be light 
enough to be lifted from the tracks by not more than three 
men after arriving at their place of work on the roadbed 


in order not to interfere with the passage of regular trains 
(J.A. 42). 

The record shows that the standard motor track car has 
fonr wheels; is capable of being removed from the rails by 
a crew of three or more men; is equipped with a hand¬ 
brake; and is not equipped with air brakes (JA. 41, 77, 78). 
The record shows that plaintiff, who had been engaged in 
maintenance-of-way work for almost fifty years, had never 
seen a motor track car with air brakes (JA. 41). 

The push truck involved in this accident likewise is stand¬ 
ard railroad equipment (See Defendant’s Exhibit 12, on 
file with the Clerk but not printed), and is similar to 
thousands used on American railroads. They are simple 
flatbed trucks with four wheels, capable of being pushed 
by hand or towed behind a motor track car. They are not 
equipped with any brakes (J.A. 77, 78). Like a motor 
track car, they also must be capable of being removed 
from the rails so as not to interfere with the passage of 
regular trains (J.A. 42). Again, the plaintiff testified he 
had never seen a push truck equipped with brakes (JA. 
41). 

Push trucks used on American railroads are capable of 
being towed behind railroad motor track cars and are not 
equipped with any kind of brakes (JA. 78). 

The motor track car involved in this case was assigned 
to the plaintiff and he was not supposed to use it unless its 
brakes were in good condition (J.A. 89). Plaintiff testi¬ 
fied that prior to using the car on the day of the accident, 
he tested the brakes and they were in good condition (JA. 
43). In addition, he testified that the brakes worked prop¬ 
erly at the time of the accident and locked the wheels when 
he pulled back on the brake lever (JA. 55). Accordingly, 
the condition of the brakes is not an issue in this case. 
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The Accident 

Plaintiff was employed by defendant as a section fore¬ 
man. As such, he was responsible for the maintenance of 
a section of track in the vicinity of Washington Grove, 
Maryland (J.A. 23). On the day of the accident, a cloudy, 
misty day, plaintiff and two other men were directed to 
take some coal to the station at Washington Grove (J.A. 
21). After unloading the coal, plaintiff and his two assist¬ 
ants removed the motor track car and the push truck from 
the rails a short distance beyond the Washington Grove 
station (J.A. 41, 42, 45) and spent the remainder of the 
day working on the track (J.A. 45). At quitting time, 
plaintiff and his crew lifted the motor track car and the 
push truck back on the track (J.A. 35). 

The accident took place as plaintiff, accompanied by two 
fellow workers, was travelling on the westbound or right- 
hand set of the two sets of tracks running through Wash¬ 
ington Grove Station (J.A. 46). The station building was 
to plaintiff’s left on the opposite side of the eastbound 
track. The tracks curved to the operator’s left between 
the station platforms. There was a wooden foot-crossing 
opposite a bay window at the center of the station build¬ 
ing which connected the ground-level platforms on each 
side of the tracks. The weather was vret (J.A. 26) and the 
tracks were slippery (J.A. 49) and ran downgrade (J.A. 
32, 49). (See large scale plat of station, Defendant’s Ex¬ 
hibit 16, J.A. 95). 

As plaintiff approached the station on his left, with the 
eastbound tracks between the plaintiff and the station plat¬ 
form, he noticed a large dog standing “well content,” next 
to a bay window at the center of the station building (J.A. 
50). Plaintiff testified that he expected no difficulty from 
the dog, which he had seen on other occasions and which 
had never caused any trouble (J.A. 51). He continued to 
watch the dog which gave no indication of trouble, until 
he had passed the wooden foot-crossing (J.A. 50, 51). 
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Shortly afterwards, Dorsey, one of his companions, shonted 
“Go back, go back!” and plaintiff looked around to see 
the dog just beginning to cross the eastbound tracks on his 
left (J.A. 51). At that time, plaintiff testified, both he and 
the dog were twenty feet west of the foot-crossing and the 
dog was just crossing the rail of the eastbound tracks near¬ 
est the station (J.A. 50-52). At that point, he stated he 
was traveling between five and ten miles per hour and 
picking up speed (J.A. 32, 57). 

Realizing for the first time there might be difficulty, plain¬ 
tiff, when he was twenty feet past the foot-crossing, de¬ 
cided to put on his brakes (J.A. 52, ’53). He grabbed the 
clutch lever, which he characterized as taking no longer 
than the snap of a finger (J.A. 53), pushed it forward, 
released the clutch lever, grabbed the brake lever, and 
pulled it back with both hands. This took as long as 
three snaps of the fingers (J.A. 54). The wheels locked, 
the track car slid along the wet and slippery rails and 
hit the dog, derailing the motor car and throwing plain¬ 
tiff into the ditch between the two sets of track (J.A. 55). 

Plaintiff testified (J.A. 52) he was twenty feet west of 
the wooden foot-crossing when he first had any idea there 
was danger; 2 the car struck the dog opposite the window 
near the west end of the station (JJL 56); and plaintiff 
was thrown into the ditch opposite the west end of the 
station. 3 

Plaintiff told a somewhat different story of the acci¬ 
dent on his direct examination. He testified that the motor 
track car and truck skidded 39 feet from the point where 
he applied the brakes until he struck the dog (J.A. 28). 
Later, however, he said he skidded 20 feet, after the brakes 
were applied before he hit the dog (J.A. 31). Plaintiff did 

* Point “B” on the plat of the station. See Defendant’s Exhibit 16 
(J.A. 95). 

•Point “A” on the plat of the station (J.A. 95). 
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not state on direct examination where he was when he " 

applied the brakes or where he hit the dog. Plaintiff tes¬ 
tified that without the push truck, under the conditions 
existing at the time of the accident, on wet and slippery 
tracks, traveling downgrade at a speed of 5 or 10 miles 
an hour, he could have stopped in about 6 to 8 feet (J.A. , 

32). 

Although plaintiff’s direct testimony is silent as to where 
he was when he applied the brakes and where he hit the dog, 
on cross-examination, when asked to locate the point where 
the dog was struck, plaintiff was definite in placing the dog < 

at a point just opposite the west end of the station (J.A. 

56). Moreover, plaintiff was equally positive that he was 

20 feet past the cross-walk when he first decided to apply « 

the brakes (J.A. 51-53). 

The location of these points was plotted on the large 
scale plat of the station (Defendant’s Exhibit 16, J.A. 95), 
by a civil engineer. When the distance between these two 
points is measured on the scale, it becomes apparent that < 

plaintiff according to his own testimony, travelled only 
four feet from the point where he first realized the danger 
until he hit the dog. 

Brake Equipment 

Plaintiff testified that he was able to lock the wheels as 
soon as he applied the handbrake, accordingly, it was clear 
that the greater power available from air brakes could 
have done nothing to increase the efficiency of the brakes on 
the motor track car. 

Mr. Chrissinger, after qualifying as an expert on rail¬ 
road brake equipment, testified that there was no railroad 
rail equipment equipped with air brakes which could be 
stopped in 6 to 8 feet from a speed of 5 miles an hour 
travelling on a slight downgrade with wet and slip- 
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pery rails (J.A. 63); that the motor track car and push 
truck involved in this case could not have been stopped with 
handbrake equipment in 6 to 8 feet travelling on a slight 
downgrade on wet and slippery rails at a speed of 5 miles 
per hour (J.A. 64, 65), since the deceleration from such a 
stop would be so extreme that the occupants of the motor 
track car would be thrown from their seats (J.A. 65). 

Mr. Chrissinger testified that with airbrake equipment, 
there is a delay between the time the operating lever is 
placed in the application position and the time the brake 
shoes are applied to the wheels. This time is known as 
application time and according to this expert, “on the 
minimum side, would be a second and a half” (J.A. 66). He 
stated that there is no railroad rail equipment which has 
a shorter application time than this (J.A. 66). 

The brake expert next testified that there is a delay 
between the time the operator first becomes aware of a 
situation and the time he puts his hand on the brake lever 
to begin the application of the brakes. This is known as 
the operator’s reaction time and the average individual 
takes from a second to a second and a half (J.A. 67, 68). 

The witness then testified concerning the distance a ve¬ 
hicle would travel in one second at certain speeds. At 10 
miles per hour a vehicle would travel 14 2/3 feet per second 
and at 5 miles per hour it would travel 7 1/3 feet (J.A. 66). 

Finally, converting application time plus reaction time 
to distance, the witness testified that a car going 5 to 10 
miles per hour would travel 21 to 42 feet between the time 
an individual realized it was necessary to apply the brakes 
and the time the brakes had any reaction whatsoever (J.A. 
68 ). 

On cross-examination, Mr. Chrissinger testified that the 
weight of a rail vehicle has nothing to do with its stopping 
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distance because the heavier a vehicle, the more pressure 
there is pushing the wheel against the rail; the more rail 
adhesion, the more braking power you can safely put on 
the wheel before the wheel begins to slide, thereby length¬ 
ening the stop (J.A. 69). For example, despite the dif¬ 
ference in weight, a heavy diesel engine can be stopped in 
the same distance as a light passenger car. 

Physical Fact* 

These distances of twenty-one feet and forty-two feet, 
the distance a vehicle equipped with air brakes will travel 
at 5 to 10 miles per hour from the point where the opera¬ 
tor first perceives the danger to the point where the brake 
shoes would first be applied to the wheels were graphically 
portrayed on a large scale plat of the scene of the acci¬ 
dent by means of strips of transparent red plastic (See 
Defendant’s Exhibits 16, 16a and 17, J.A. 95). 

After the rail brake expert had testified, the civil engi¬ 
neer was recalled to the stand and after scaling a strip of 
red transparent plastic to represent a distance of forty- 
two feet, the front end of the strip was placed on the plat 
at the east side of the crosswalk, a point where the plain¬ 
tiff testified the dog gave no indication of trouble (J.A. 
50, 72). The far end of the strip extended more than ten 
feet past the point (already plotted on the plat as position 
A) where plaintiff found himself after the accident. 

To show the point where the danger would have had to 
be perceived travelling at five miles per hour to have the 
brakes begin application at the point where plaintiff found 
himself after the accident, a strip of transparent plastic 
scaled to twenty-one feet was placed on the plat with its 
far end at position A (J.A. 72). The end of the strip is 
within two and one-half feet of the west edge of the cross¬ 
walk. As demonstrated by the strip of plastic represent¬ 
ing a distance of twenty-one feet, it would have been nec- 
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essary for plaintiff travelling five miles per hour, even 
with air brake equipment, to have realized the danger when 
he was not more than two and one-half feet past the edge of 
the crosswalk in order to have his brakes begin application 
at the point where he found himself after the accident had 
already happened. 

In te rpretat i on of the Safety Appliance Act by the Interstate Cam- 

4 morce Coxnmisson and The Department of Justice 

The record shows that for more than half a century, the 
Government’s enforcement agencies have interpreted the 
Act as not applicable to the vehicles involved here (J.A. 
79-92). In addition, the record contains a copy of an order 

, of the Interstate Commerce Commission in effect on the 

date of the accident which states that motor track cars are 
not to be considered “locomotives” within the meaning of 

* the Act. The order states (Defendant’s Exhibit No. 4, 
J.A. 83): 

► “A motor car is a self-propelled unit of equipment 
designed to carry freight or passenger traffic, and is not 
to be considered a locomotive.” 

Witnesses from the Interstate Commerce Commission 
testified that although this agency was charged with the 
enforcement of the Act, the Commission did not inspect, 
issue any regulations, or take any action with respect to 

* railroad motor track cars or push trucks (J.A. 81, 87, 88,89, 
90, 91); that the Locomotive Inspection Service which is 
required to inspect all locomotives at regular intervals, 
took no cognizance of motor track cars (J.A. 80, 81); and 
the Commission’s Safety Appliance Standards Order, es- 

► tablishing specifications for the equipment required by the 
Act or deemed necessary by the Interstate Commerce Com¬ 
mission, did not apply to the equipment involved in this 
case (J.A. 87, 88). See Defendant’s Exhibit No. 5, on file 
with the Clerk but not printed. 
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Defendant introduced into evidence as Defendant’s Ex¬ 
hibit 6, a copy of a letter from the Interstate Commerce 
Commission, which stated that the Safety Appliance Stand¬ 
ards Order did not mention motor track cars and push 
trucks (J.A. 92). The Order itself was introduced into 
evidence as Defendant’s Exhibit 5 (JJL 92). 

A witness with forty-seven years experience at the Com¬ 
mission testified about some of the equipment required by 
the Act, including automatic couplers, which in the case 
of locomotive couplers, were described as large molded steel 
devices weighing about four hundred pounds (J.A. 90). 

By stipulation between counsel it was established that a 
witness from the Department of Justice would testify that 
his Department has never prosecuted any cases involving 
the type of equipment involved here for violation of the 
Safety Appliances Act (J.A. 72, 73). 

STATUTES AND REGULATIONS 

The statutes involved are set forth in Appendix A to 
this brief (p. 32, infra). Certain regulations of the In¬ 
terstate Commerce Commission were made a part of the 
record and appear in the Joint Appendix (J.A. 81-84) or 
as exhibits on file with the clerk (Defendant’s Exhibit No. 
5). 

STATEMENT OF POINTS 

1. Section 6, 45 U.S.C. § 6, of the Safety Appliance Act 
excludes from the coverage of that Act four-wheel motor 
track cars and push trucks. 

2. Plaintiff failed to prove that the alleged violations of 
the Safety Appliance Act proximately caused the accident. 

SUMMARY OF ARGUMENT 

The nub of this case is whether the Safety Appliance 
Act, supra, applies to four-wheel motor track cars and 
push trucks. It is submitted that the Safety Appliance 
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Act does not apply to four-wheel railroad equipment. The 
statute itself, its legislative history, and the construction 
of the Act by the agencies responsible for enforcing it all 
preclude the holding of the Court below that the Act applies 
to four-wheel railroad motor track cars and push trucks. 

Even if the Safety Appliance Act is held to apply, a 
verdict should have been directed in favor of the railroad 
since plaintiff failed to show that the claimed violation 
of the Act proximately caused the accident. Moreover, the 
plaintiff’s own testimony shows conclusively that the acci¬ 
dent was unavoidable by anything the railroad was required 
by the Act to do and, therefore, that the requisite causa¬ 
tion did not exist. 


ARGUMENT 

Th« Safety Appliance Act Does Not Apply 

The amended complaint (J-A. 2-4) charged a violation of 
Sections 1, 8, 11 and 23 of Title 45, U. S. Code. As we 
shall see, the provisions of most of these sections are not 
even remotely applicable to this cause. 

Section 1 requires power driving wheel brakes (air 
brakes) on locomotive engines; a device on locomotives 
capable of operating a train brake system; and that cars 
in trains be equipped with power brakes (air brakes) oper¬ 
able from the engine by the engineer. Section 8 extended 
the provisions of the Act to the Territories and the Dis¬ 
trict of Columbia except as to those trains, cars and loco¬ 
motives exempted by Section 6 of the Act or equipment 
used upon street railways. Section 11 specified the appli¬ 
ances required on each car subject to the provisions of 
the Act and Section 23 prohibited the use of unsafe loco¬ 
motives and required all locomotives to be regularly in¬ 
spected and tested. 

Obviously all of the provisions of all of these sections 
were not pertinent to this case. The trial court in holding 
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that the Safety Appliance Act applied to the motor track 
car and push truck involved in this case ruled that the Act 
required the two vehicles to be equipped with brakes which 
could be controlled from the motor track car and required 
the push truck to be equipped with brakes. 

Thus, in view of the allegations of the complaint and 
the proof in this case, the only possible violations of the 
Act were: 4 

(a) Absence of power or air brakes on the motor track 
car; 

(b) Absence of brakes on the push truck; 

(c) Absence of brakes on the two vehicles which could 
have been controlled from the motor track car (train 
brake system). 5 

This suit is brought under the Federal Employers’ Lia¬ 
bility Act, 45 TJ.S.C. § 51 et seq. Under that Act, a viola¬ 
tion of the Safety Appliance Act is negligence as a matter 
of law. See note 1, supra. Usually, whether or not the 
Safety Appliance Act is violated is a pure question of 
fact. Here, however, the question is simply the legal 
question of whether the Act applies. 

Defendant moved to strike the count in the complaint 
charging violation of the Safety Appliance Act This mo¬ 
tion was denied and the Court on rehearing adhered to its 
prior ruling (J.A. 13,14). Defendant moved for a directed 
verdict at the end of the case on the ground, inter alia , that 

< There was testimony and argument by counsel for plaintiff regarding lack 
of sanding apparatus as constituting a violation of an Interstate Commerce 
Commission Begulation. However, this claim (paragraph 13, Amended Com¬ 
plaint, J.A. 4) was dropped during the trial since the regulation relied upon 
applied only to locomotives and the order of the Interstate Commerce Commis¬ 
sion introduced into evidence by defendant stated unequivocally that motor 
track cars are not to be considered “locomotives.” 

5It is not disputed that the Act’s requirement of a power driving wheel 
brake is directed toward air brakes. As the record shows, air brakes are the 
only type of brake used in a train brake system. 


the Act did not apply and even if it did, that plaintiff had 
failed to prove that the absence of the equipment allegedly 
required by the Act was a proximate cause of the accident 
This motion was denied. Defendant’s motion for judg¬ 
ment non obstante veredicto or for a new trial on the same 
grounds was likewise denied. 

The trial court, in holding that the Safety Appliance Act 
applied to the motor track car and push truck involved in 
this case, ruled that the Act required the two vehicles to be 
equipped with brakes which could be controlled from the 
motor track car and required the push truck to be equipped 
with brakes. (See Trial Court’s Charge to the Jury, J.A. 
74, 76). 

The Court’s interpretation of the Act is diametrically 
opposed to the construction of the Act followed by the 
two agencies charged with the enforcement of the law since 
its passage sixty-two years ago in 1893. Moreover, if the 
Court’s construction of the Act is correct, the sixty thou¬ 
sand motor track cars presently in use in the railroad 
industry are being used in violation of the law and should 
be taken out of service immediately. Clearly, the Court 
should not reverse the interpretation of the Act followed 
by the Justice Department and the Interstate Commerce 
Commission for the past sixty-two years without compel¬ 
ling and unequivocable authority conclusively demonstrat¬ 
ing that the legal staffs of the two agencies charged with 
the enforcement of the Act have been in error over this 
long period of time. Nor should the tremendous economic 
loss which would result from requiring the railroad in¬ 
dustry to take out of service the sixty thousand motor track 
cars presently in use in the railroad industry be imposed 
without clear authority demonstrating that the Court’s 
construction of the Act is correct and the construction fol¬ 
lowed in the past is in error. 

There are three basic reasons why the Act is not appli¬ 
cable to the equipment involved here: 
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(a) The vehicles here are four-wheel vehicles (J.A. 22, 
23, 36, 41), which, under Section 6 of the Act, 45 U.S.C. § 6, 
are exempt from the provisions of the Act. 

(b) Under the decisions of the courts construing the 
Act and the orders of the Interstate Commerce Commis¬ 
sion, the motor track car involved in this case is not a 
“locomotive” within the meaning of the Act. 

(c) The legislative history of Section 6 proves that 
Congress did not intend that equipment like that involved 
here should be covered by the Act. 

Section 6 of the original Act was inserted for the bene¬ 
fit of coal cars.® The language used, however, clearly 
exempted all four-wheel cars. 

“• * * Nothing in this Act contained shall apply to 
trains of four-wheel cars * * 27 Stat. 531-2. (Ap¬ 

pendix A-l, p. 36, infra) 


There can be no question that the exemption as originally 
written would have applied to the vehicles involved in 
this case. 


Three years later, in 1896, the exemption was enlarged 
to include standard eight-wheel logging cars when used 
exclusively for the transportation of logs. The language 
of the original exemption remained and the 1896 amendment 
to cover logging cars was merely added to the existing 
exemption. 
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• Nothing in this Act contained shall apply to 
trains composed of four-wheel cars or to trains com- 
sed of ^Mw^ wheel standard logging cars where 
e height of such car from top of rail to center 
of coupling does not exceed 25 inches, or to locomotive ■ 
used in hauling such trains when such cars or loco¬ 
motives are exclusively used for the transportation of 
logs.” 29 Stat. 85. (Appendix A-2, p. 37, infra.) 


•See 24 Congressional Record 1477. Pertinent excerpts are printed 
(J.A. 6-7). 
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Plaintiff has contended that the exemption either applied 
only to logging cars, or applied only to logging cars and 
coal cars, relying on Hoffman v. New York, N. H. & H. R. 
Co., 2 Cir. 1934, 74 F. 2d 227, cert, denied 294 U. S. 715; 
and Spokane & 1. E. R. Co. v. United States, 1916, 241 
U. S. 344. 

At the ontset it is difficult to conceive how it can be 
thought that an exemption which was originally inserted 
for the benefit of COAL CARS becomes an exemption lim¬ 
ited solely to LOGGING CARS by reason of an amend¬ 
ment adding language concerning logging cars to the lan¬ 
guage of the original exemption which remained exactly as 
it stood before the amendment was added. 

Since the report of the Committee of Congress makes 
it clear that there were no four-wheel logging cars in use 
at the time the 1896 amendment was added to the original 
language of the exemption, 7 why would Congress leave the 
language of the original exemption concerning four-wheel 
cars in the Act if it intended, as plaintiff argues, that the 
exemption, as amended, applied only to eight-wheel logging 
cars? Obviously, Congress intended by its amendment of 
1896 to enlarge the exemption to cover not only all four- 
wheel cars but also eight-wheel logging cars. United States 
v. St. Louis-San Francisco R. Co., D. C., E. D. Mo., 1922. 8 

In view of the foregoing, the Hoffman case, supra, is 
simply in error when the court states at 74 F. 2d 232: 

“The exemptions in Section 6 are expressly limited 
to ‘logging’ trains.” 


T See House Report 727 to HR 5828, 54th Congress, 1st Session (1896). 
It may be observed that nowhere in the Safety Appliance Act or in its 
legislative history are track cars and push trucks mentioned. Yet, such 
equipment, so vital to the maintenance of safe tracks, was in general use 
almost from the beginning of railroad history and was certainly well 
known at the time the Act was passed. 

•The text of this unreported decision is printed (J-A. 8-13). 
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Aside from its obviously erroneous construction of the 
language of the exemption, the Hoffman case is no author¬ 
ity for the proposition that the Act applies to the motor 
track car and push truck involved here. The Hoffman case 
was not concerned with a motor track car but with a gaso¬ 
line tractor. The gasoline tractor involved in the Hoffman 
case was regularly used to haul standard railroad cars. 
Therefore, the Court said, since it was being used as a 
locomotive, it should have been equipped as a locomotive. 
By the same token, said the Court, because the hand car 
was being moved by a “locomotive,’’ the hand car should 
have been equipped with an automatic coupler like other 
railroad cars pulled by locomotives, 74 F. 2d at 232: 

“It is argued that the gasoline tractor was not a 
‘locomotive,’ and therefore, that it did not have to have 
a power driving wheel brake, and that an automatic 
coupler on a hand car is fantastic and unheard of. 
But the gasoline engine was frequently used to haul a 
long line of cars, and there was as much reason for its 
being equipped to control their movements as though 
it had been a steam locomotive employed for a similar 
purpose._ 

While it may at first seem unreasonable to apply the 
provisions of the act to a hand car, yet if such a vehicle 
is to be operated by a locomotive, rather than by hand, 
we are not inclined to depart from the literal terms of 
the statute and dispense with the requirement of an 
automatic coupler. ...” (Emphasis supplied.) 

The Spokane case is not authority for the proposition 
that the entire exemption applied only to cars used exclu¬ 
sively in the transportation of logs. In that case the Court 
did say: 

“ • * # on the face of the Statute, the object of both 
provisions was to exempt both the logging and the 
street railway cars from the operation of the Act only 
when used for logging on the one hand, and on street 
railways, on the other, and not to exempt them when not 
so used.” 241 U. S. at page 350. 
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However, the exemption at issue in Spokane was that 
contained in Section 8, exempting equipment used upon 
street railways. Spokane was only indirectly concerned 
with Section 6, and then only with the part of the exemp¬ 
tion added by the 18% amendment. The part of the 
exemption at issue here, the language of the original 
exemption, is not construed in Spokane.* 

Sections 1, 8 and 23 of the Act, so far as this case is 
concerned, apply only where a locomotive is involved. A 
vehicle is a “locomotive’’ if it is actually used to haul 
standard railroad cars. Hoffman v. New York, N. H. & 
H. R . Co., 2 Cir., 1934, 74 F. 2d 227, cert, denied, 294 U. S. 
715 and United States v. Fort Worth & Denver City By. 
Co., D. C., N. D. Texas, 1937, 27 F. Supp. 916. Since the 
motor track car involved in this case had never been used 
to haul standard railroad cars, could not be so used be¬ 
cause of its limited power and lack of couplers, it is fan¬ 
tastic to contend that this motor car was a “locomotive.” 
Moreover, the Interstate Commerce Commission by order 
dated December 14, 1925, introduced into evidence at the 
trial, has ruled that motor track cars are not to be con¬ 
sidered “locomotives” within the meaning of the Act (JJL 
83). 

The Government’s enforcement agencies have interpreted 
the Act as not applicable to the vehicles involved here. As 
shown by the testimony of Mr. Barnes, the testimony of 
Mr. Tolbert and the stipulation concerning the testimony of 
Mr. Melzer, the Interstate Commerce Commission and the 
Department of Justice, the agencies charged with enforcing 
the Act, have never applied the Act to the type of vehicles 
involved in this case. 

*In John W. Martin, Trustee of the Florida East Coast Railway V. 
James E. Johnston, Fla. 1955, 79 So. 2d 419, the Court held the Safety 
Appliance Act applied to a motor track car. However, the question 
whether the vehicle was exempt under Section 6 was not mentioned by 
the Court. 
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The construction placed on an Act by the agencies 
charged with its enforcement should be favored by the 
courts. Davis v. Manry, 1925, 266 U. S. 401; Federal Power 
Commission v. Panhandle, 1949, 337 U. S. 498; Hecht Co. 
v. McLaughlin, 1954, 93 U. S. App. D. C. 382, 214 F. 2d 
212. In the Davis case the Supreme Court said: 

“* # * The omission to require a grab iron is a 

practical construction by the Commission—the tribunal 
to which the application of $ 2 was entrusted, and 
which would be solicitous to enforce it—that applies to 
cars with roofs, and not to tenders, they having no 
roofs. While the view of the Commission is not con¬ 
clusive with us, it is properly persuasive. We agree 
with it. • * •” 266 U. S. 401, 405-6. 

In Pennell v. Phila. & R. R. Co., 1914, 231 U. S. 675, 680, 
in holding that the Safety Appliance Act did not require 
an automatic coupler between a locomotive and its tender, 
the Court said: 

“• * * The custom of the railroads could not, of 
course, justify a violation of the statute, but that cus¬ 
tom, having the acquiescence of the Interstate Com¬ 
merce Commission, is persuasive of the meaning of 
the statute.” 

Defendant is entitled to a reasonable interpretation of 
the Act as opposed to “an extravagant, even if abstractly 
possible mode of interpretation.” Federal Power Com¬ 
mission v. Panhandle, 1949, 337 U. S. 498, 513. It seems 
clear that an interpretation of the Act which flies in the 
teeth of the interpretation consistently followed by the De¬ 
partment of Justice and the Interstate Commerce Commis¬ 
sion, the agencies charged with enforcement of the Act, and 
an interpretation which would rule off the tracks the sixty 
thousand motor track cars presently in use in the railroad 
industry, clearly is not a “reasonable” interpretation of 
the Act 

To contend that Congress intended these small portable 
cars to be equipped with power brakes, automatic couplers, 
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grab irons, standard draw bars, approved sill steps and 
ladders, and the motor car to be equipped, in addition, with 
a headlight, whistle, bell, sander, signal equipment, com¬ 
pressors and other devices, is absurd on its face, particu¬ 
larly when the agencies responsible for the enforcement of 
the Act and solicitous to enforce it, have never required the 
vehicles involved here to have such devices. 

Obviously, Congress never intended that the Act should 
apply to the vehicles involved here and Congress clearly 
expressed this intention in the language of the Act If 
Congress had appropriated this field by passing legisla¬ 
tion on the subject of motor track cars, this field could not 
be the subject of state legislation. Terminal R. Associa¬ 
tion v. Brotherhood of R . Trainmen, 1943,318 U. S. 1. That 
Congress has not appropriated this field is strongly em¬ 
phasized by the fact that more than half the states have 
passed legislation specifically regulating railroad motor 
track car equipment 10 Aside from the weight of authority 
and the dictates of reason detailed above, if the Court below 
is affirmed, this Court will have held that twenty-six state 
legislatures have illegally trespassed in a field already 
pre-empted by Congress. We submit that this Court should 
not take a step having such drastic and far-reaching im¬ 
plications in the absence of overpowering reason. 

The short of the matter is that the language of the statute 
excludes all four-wheel cars from its coverage; and, not only 
the agencies responsible for enforcing the statute, but more 
than half of the states have consistently interpreted it as 
not being applicable. This is an old statute, in force over 
sixty years. As the Court said in holding that a pusher 
engine is not a “car” within the meaning of an Interstate 
Commerce Commission regulation requiring the air brakes 
of all “cars’* in a train to be operable from the engine 

Appendix B to the brief, p. 38, infra, contains a list of the states which 
have statutes applicable to motor track cars or push trucks or both and a 
reference to statute. 
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pulling the train, United States v. Chicago, St. PM. <& OJt. 
Co., 8 Cir. 1930, 43 F. 2d 300, at pp. 305-306: 

“If the meaning of the statute were in doubt, the 
practical construction given it through all these years 
should be presumed to be the correct one, and this is 
particularly true where there has been a contempora¬ 
neous construction of the statute by those charged with 
its execution and application. We should be reluctant 
to overturn a long standing departmental construction, 
presumably known to the legislative department which 
has made no amendments to the acts, seeking to make 
it applicable to the practice now challenged in this 
action. 7 7 

Plaintiff Foiled to Carry Burden of Proving That Absence of Type of 
Brakes Allegedly Required by the Safety Appliance Act Was a 
Proximate Cause of the Accident 

Ass umin g the Safety Appliance Act applied to the ve¬ 
hicles involved in this case and assuming lack of the equip¬ 
ment allegedly required by the Act constituted a violation 
of the Act, plaintiff had the burden of presenting proba¬ 
tive facts proving that this violation contributed to or 
proximately caused the accident in which plaintiff was in¬ 
jured. Reynolds v. Atlantic Coast Line R. Co., 1949, 336, 
U. S. 207; Brady v. Southern R. Co., 1943, 320 U. S. 476; 
Meyers v. Reading Co., 1947, 331 TJ. S. 477; Smith v. B<&0 
R. Co., 6 Cir. 1953, 204 F. 2d 163; CdtO R. Co. v. Burton, 4 
Cir. 1954, 217 F. 2d 471; Gill v. Pa. R. Co., 3 Cir. 1953, 201 
F. 2d 718; Beisel v. Monessen S. W. Ry. Co., D. C. W. D. 
Pa. 1954, 121 F. Supp. 604. 

It is elementary that speculation cannot be substituted 
for proof of the causal relation of the alleged negligence 
(violation of the Safety Appliance Act) to the injury. 
Brady v. Southern R. Co., supra; Myers v. Reading Co., 
supra; Chicago & N. W. R. Co. v. Bower, 1916, 241 U. S. 
470, 473-4; Atlantic Coast Line R. Co. v. Dixon, 5th Cir., 
1951, 189 F. 2d 525, 527. 
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Obviously, plaintiff had the burden of showing more 
than the fact of the accident, since proof of the mere 
happening of the accident is not sufficient 

“ ‘The fact of accident carries with it no presump¬ 
tion of negligence ... it is not for the jury to guess be¬ 
tween . . . causes and find that the negligence of the 
employer is the real cause, when there is no satisfac¬ 
tory foundation in the testimony for that conclu¬ 
sion_’ ” New York C. R. Co. v. Ambrose, 1930, 280 

U. S. 486, 489-491. 

Obviously, if plaintiff has failed to carry this burden, 
the case should not have been submitted to the jury. Brady 
v. Southern R. Co., supra; Atchison, T. & S. F. R. Co. v. 
Toops, 1930, 281 U. S. 351, 354-5. 

A review of all the evidence in this case relating directly 
or by inference to proximate cause—that absence of air 
brakes on the motor track car or lack of any brakes on 
the push truck was a proximate cause of the accident in 
which plaintiff was injured—makes it clear that there was 
a total failure of proof on this point 

Specifically, plaintiff, in order to prove that the absence 
of the equipment allegedly required by the Act was a 
proximate cause of the accident, was required to show (a) 
the distance available between the point where the danger 
was first perceived and the point of impact and (b) that 
with the brakes allegedly required by the Act, he would not 
have hit the dog. Without such proof, the jury’s verdict 
could only be the result of mere speculation. 

Only by establishing these facts could the plaintiff show, 
as he was required to, that he could have avoided the acci¬ 
dent with the equipment allegedly required by the Act. In 
the absence of such a showing, plaintiff failed to sustain his 
burden of proving that violation of the Act was a proxi¬ 
mate cause of the accident. The entire evidence even re¬ 
motely, or by inference, relating to proximate cause fol¬ 
lows: 
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(a) We must start with the situation existing at time 
plaintiff was faced with the emergency. Plaintiff testified 
that at the time of the accident he was travelling down¬ 
grade on wet and slippery tracks at a speed of five to ten 
miles per hour and was picking np speed just prior to the 
accident (J.A. 26, 32, 49). 

(b) Plaintiff testified that if the push track had not been 
attached to the rear of the motor track car, he could have 
stopped the motor car with the existing handbrake equip- 
men in six to eight feet from a speed of five to ten miles 
per hour under the conditions existing at the time of the 
accident (J.A. 32). 

(c) Plaintiff stated that after applying the brakes, the 
wheels locked and he skidded thirty-nine feet before hitting 
the dog (J.A. 28) or, at another point in his direct testi¬ 
mony, that he skidded twenty feet before hitting the dog 
(J.A. 31). 

(d) Plaintiff gave no information whatsoever in his di¬ 
rect testimony concerning the point at which he first per¬ 
ceived the danger and no information concerning the point 
at which the dog was hit. 

(e) Since plaintiff had never seen a motor track car 
with air brakes (J.A. 41), and had never operated air 
brake equipment, he could not testify and he did not 
present any other testimony concerning the effect of air 
brakes. 

(f) Since the plaintiff had never seen a push track 
equipped with any type of brakes (J.A. 41) and necessarily 
had never operated a push track equipped with any land 
of brakes, he could not and he did not present any other 
evidence on the effect of having brakes of any kind on the 
push truck. 

(g) On cross-examination the information missing from 
his testimony on direct examination as to where he first 


perceived the danger and the point where he hit the dog 
was elicited. Plaintiff testified positively that at the time 
he was passing the wooden crosswalk, the dog was “well 
content” and gave no indication of trouble (J.A. 50, 51). 

(h) At the time he first perceived the danger he was 
not ten feet, but twenty feet past the crosswalk (JA. 51,52). 

(i) At the time plaintiff first perceived the danger, the 
dog was also twenty feet past the crosswalk and jnst be¬ 
ginning to cross the rail of the eastbonnd tracks nearest 
the station platform (J.A. 50-52). This testimony is the 
only testimony which establishes the point where plaintiff 
first perceived the danger. 

(j) Plaintiff testified that he hit the dog at a point oppo¬ 
site the window at the west end of the station house and 
he himself ended np in the ditch between the two sets of 
tracks opposite the west end of the station house (J.A. 56). 
This is the only testimony which establishes the point of 
impact. 

(k) Defendant’s railroad brake expert testified that the 
normal reaction time of an individual is from a second to a 
second and a half (J.A. 67, 68). 

(l) This witness stated that the minimum application 
time for air brake equipment is a second and a half (JA. 
66 ). 

(m) On cross-examination, the “application time” for 
the hand brake equipment on the motor track car was 
established by plaintiff’s testimony that after deciding to 
put on the brakes it was necessary for him to perform the 
following movements (J.A. 54) : 

(1) Grab the clutch lever; 

(2) Push it forward; 

(3) Release the clutch lever; 

(4) Grab the brake lever; 

(5) Pull the brake lever back. 
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Clearly these movements, the “application time” for the 
existing handbrake equipment on the motor track car, took 
at least as long as the second and a half application time for 
air brake equipment. 

(n) The railroad brake expert next converted applica¬ 
tion time of one and one half seconds pins the minimum 
reaction time of one second to the distance that would be 
travelled by a vehicle going five to ten miles per hour. It 
was established as a physical fact that a vehicle going five 
to ten miles per hour would travel twenty-one to forty-two 
feet between the time the operator realized it was necessary 
to apply the brakes and the time the brakes would first 
begin to take effect (J.A. 68). 

(o) Defendant’s railroad brake expert testified that no 
existing railroad track equipment could be stopped in six 
to eight feet at a speed of five miles per hour (J.A. 63). 11 

(p) This witness testified that the deceleration of such 
a stop would be so extreme that it would throw the occu¬ 
pants of a motor track car out of their seats (J.A. 65). 

The foregoing constitutes all the evidence in the record 
which even remotely or by inference relates to the question 
whether absence of air brakes or the absence of brakes of 
any land on the push truck was a proximate cause of the 
accident in which plaintiff was injured. Out of this evi¬ 
dence comes a series of factual conclusions as to which 
there is absolutely no conflict. 

Plaintiff is, of course, bound by his own testimony on 
these points, the only testimony. Cf. Postal Telegraph 

11 While it might be argued that the jury could disbelieve this testimony, 
such disbelief is not proof of the contrary. Ecleenrode v. Pa. B. Co., 3d Cir. 
1947, 164 F. 2d 996, 999 n. 8, affirmed, 335 U.S. 329. There is no proof what¬ 
soever in the record regarding the distance in which the appliances allegedly 
required could have stopped the vehicles. In the absence of such evidence, a 
verdict should have been directed. Sec n. 12, infra. 
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Cable Co. v. Thomas, 1936, 65 App. D. C. 51, 83 F. 2d 608. 
Also, it must be remembered that this is not a case where 
the jury is free to choose between the conflicting stories of 
different witnesses. The only evidence on the following 
facts comes from the plaintiff himself and is clear, posi¬ 
tive and unambiguous. The factual conclusions are: 

(1) At the time plaintiff first perceived the danger, he 
was twenty feet past the crosswalk (J.A. 51-53); 

(2) Plaintiff hit the dog at a point opposite the window 
at the west end of the station house, and he himself ended 
up in the ditch between the two sets of tracks (J.A. 56); 

(3) At the time of the accident, plaintiff was travelling 
downgrade on wet and slippery tracks at a speed of five to 
ten miles per hour and was picking up speed just prior to 
the accident (J.A. 26, 32, 49); 

(4) When plotted on the large-scale plat of the scene 
of the accident, the distance between the point where plain¬ 
tiff testified he first perceived the danger and the point of 
impact was only four feet. 

Equally undisputable and conclusive is the testimony of 
defendant’s railroad brake expert, who gave the only testi¬ 
mony in the record on the subject of air brakes, reaction 
time and application time. These facts were: 

(5) That the minimum reaction time for an operator is 
one second (J.A. 67, 68); 

(6) That the minimum application time for air brake 
equipment is a second and a half (J.A. 66); 

(7) That a vehicle travelling five to ten miles per hour 
would travel twenty-one to forty-two feet between the time 
the operator realized it was necessary to apply the brakes 
and the time the brakes were first applied (J.A. 68); 

(8) That no existing air brake equipment could stop 
a track vehicle in six to eight feet from a speed of five 
miles per hour (J.A. 63). 
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Finally, the accuracy of the plat of the scene of the acci¬ 
dent showing the location of the crosswalk and station 
house, their location in relation to each other, as well as 
the accuracy of the scale on the plat and its use to deter¬ 
mine distances at the scene of the accident, is not disputed 
(J.A. 58-60). 

Taking the plain facts together, it seems crystal clear 
that this accident was the result of a commonplace situa¬ 
tion. A dog or a child is observed by the operator of a 
vehicle in a situation which gives no indication of possible 
trouble. Suddenly and without warning, the dog or child 
dashes in front of the vehicle and, despite the operator’s 
best efforts, there is simply not enough time or space avail¬ 
able to avoid an accident and the dog or child is struck. 

Here, even disregarding the unavoidable facts of reac¬ 
tion time and application time, plaintiff, by his own testi- 
monv, had onlv four feet within which to avoid the acci- 
dent. Obviously, at his speed of five to ten miles per hour, 
travelling downgrade on wet and slippery tracks, he simply 
would not have been able to avoid the accident by the use 
of air brakes or any other kind of equipment. 

Plaintiff may argue that since there was testimony that 
he skidded thirty-nine feet, or at least twenty feet, between 
the time he first applied his brakes and locked the wheels 
until he hit the dog, he had more than four feet available 
to avoid the accident. 

In this case, at five to ten miles per hour, the distance 
travelled during reaction time and application time is 
twenty-one to forty-two feet (J.A. 68). If plaintiff is to 
apply his brakes in time to skid twenty feet before hitting 
the dog, he inevitably had to have perceived the danger 
at least an additional twenty-one to forty-two feet further 
away from the point of impact. Thus he would have had 
to perceive the danger, at the very minimum, at a point 
fifteen feet before he reached the wooden crosswalk. But 


this simply cannot be true in view of his positive testimony 
that at the time he was at the wooden crosswalk the dog 
gave no indication that it might cause trouble (J.A. 50- 
51). Even though plain tiff was earnestly attempting to 
testify truthfully, it must be remembered that these dis¬ 
tances of twenty feet and thirty-nine feet are simply a 
vague estimate given by a witness who had only a split 
second within which to make his estimate, at a time when 
his powers of observation and calculation were seriously 
impaired by a sudden and unexpected emergency. When 
called upon simply to describe where he was when he per¬ 
ceived the danger and where he was when he hit the dog, 
plaintiff as able to answer positively and accurately since 
no guess-work was involved. 

Plaintiff’s vague estimates that he skidded twenty or 
thirty-nine feet between the time he applied the brakes 
and the point of impact, when controverted by the physical 
facts detailed above, should not have been submitted to 
the jury. Baltimore £ 0. R. Co. v. Muldoon, 3 Cir. 1939, 
102 F. 2d 151, 152; Hickey v. Missouri Pac. R. Co., 8 Cir. 
1925, 8 F. 2d 128, 131; Chicago, M. St. P. & P. R. Co. v. 
Linehan, 8 Cir. 1933, 66 F. 2d 373, 380; Chambers v. Shelly 
Oil Co., 10 Cir. 1937, 87 F. 2d S53, 856. 

In view of all evidence, it is clear that plaintiff failed to 
carry his burden of proving that the equipment allegedly 
required by the Act was a proximate cause of the accident. 
In such circumstances a verdict should have been directed 
for the defendant, its motion for judgment n. o. v. granted, 
or at the least, a new trial granted based on the trial court’s 
error in letting this issue go to the jury. 12 

" For cases in which judgments have been reversed because plaintiff 
failed to establish proximate cause, see Southern R. Co. V. Gray, 1916, 
241 U. S. 333 (Application of emergency apparatus when first possible 
to see signal lights but before possible to see decedent would not have 
caused a stop in time to prevent accident. Judgment for plaintiff re¬ 
versed) ; Albaugh v. Pennsylvania R. Co., D. C. D. C., 1954, 120 F. 
Supp. 70, 74, affirmed, U. S. App. D. C. , 219 F. 2d 764 (Di- 
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CONCLUSION 

In this case the Court below, in effect, ruled off the track 
sixty thousand motor track cars and the thousands of push 
trucks which have been used for many years. In holding 
that the Safety Appliance Act applied to these vehicles, 
the trial court held that the motor track car was required 
to be equipped with all the appurtenances required on loco¬ 
motives. This means that motor track cars should be 
equipped with air brakes, automatic couplers, grab irons, 
standard draw bars, approved sill steps and ladders, head¬ 
lights, whistles, bells, sanders, signal equipment, compres¬ 
sors and many other devices. Since such equipment is un¬ 
necessary and in some cases physically impossible to in¬ 
stall, and since the installation of all this equipment would 
make the car too heavy to be lifted from the tracks and 
therefore unusable, it is submitted that such a ruling is 
absurd on its face and not supportable in reason or in 
justice. 

To say that the two Government Agencies charged with 
the enforcement of the Safety Appliance Act, the Inter¬ 
state Commerce Commission and the Department of Jus¬ 
tice, have erred in their interpretation of the Act for a 
period of more than half a century since the passage of 
the Act and that Congress, presumably with knowledge 

rected verdict for defendant in a crossing accident case, where no proof 
that train could have been stopped in time to avoid the accident taking 
into consideration reaction time and application time); Longfork Ry. Co. 
v. Farrell, 1927, 219 Ky. 458, 293 S. W. 953 (Collision between two motor 
track cars. Car allegedly equipped with wrong kind of brakes. Although 
proof that different kind of brakes might have stopped the car within a 
shorter distance, reversed because no proof that the accident would not 
have taken place if car had been equipped with different brakes); Miller 
v. Arm. Arbor R. Co., 1917, 196 Mich. 297, 162 N. W. 1025, 1028 (Col¬ 
lision between two motor track cars allegedly resulting from lack of 
rubber facing on brake shoe. No evidence introduced to show stopping 
distance of car if brakes had been equipped with rubber facings. Judg¬ 
ment for plaintiff reversed.). See also, Watkins v. Brooks, 1938, 42 
N. M. 634, 83 P. 2d 980; Carr V. OrriU, 1933, 86 N. H. 226, 166 A. 270. 
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of this interpretation, remained silent, is likewise unreason¬ 
able. 

Finally, to permit a case to go to the jury and the jury 
verdict to stand, where a finding that the violation of the 
Safety Appliance Act was a proximate cause of the acci¬ 
dent has no basis in the facts of evidence and is, indeed, 
controverted by the only facts of record, is manifest error. 
The judgment in this case should be reversed. 

Respectfully submitted. 


Steptoe & Johnson 
1100 Shoreham Building 
Washington 5, D. C. 

Of Counsel 


T jAtdt.f.r B. MaCKAll 

Geoege B. Mickum, III 
Attorneys for AppeUtat 
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APPENDIX A 
Statutes Involved 

45 U.S.C. § 1. It shall be unlawful for any common car¬ 
rier engaged in interstate commerce by railroad to use 
on its line any locomotive engine in moving interstate 
traffic not equipped with a power driving-wheel brake 
and appliances for operating the train-brake system, or 
to run any train in such traffic that has not a sufficient 
number of cars in it so equipped with power or train 
brakes that the engineer on the locomotive drawing such 
train can control its speed without requiring brakemen 
to use the common hand brake for that purpose. 27 Stat. 
531. 

45 U.S.C. § 6. Any common carrier engaged in interstate 
commerce by railroad using any locomotive engine, run¬ 
ning any train, or hauling or permitting to be hauled 
or used on its line any car in violation of any of the 
provisions of the Act, shall be liable to a penalty of $100 
for each and every such violation, to be recovered in a 
suit or suits to be brought by the United States attorney 
in the district court of the United States having juris¬ 
diction in the locality where such violation shall have 
been committed; and it shall be the duty of such United 
States attorney to bring such suits upon duly verified 
information being lodged with him of such violation hav¬ 
ing occurred; and it shall also be the duty of the Inter¬ 
state Commerce Commission to lodge with the proper 
United States attorneys information of any such viola¬ 
tions as may come to its knowledge: Provided, That noth¬ 
ing in sections 1-7 of this title shall apply to trains com¬ 
posed of four-wheel cars or to trains composed of eight- 
wheel standard logging cars where the height of such 
car from top of rail to center of coupling does not exceed 
twenty-five inches, or to locomotives used in hauling such 
trains when such cars or locomotives are exclusively used 
for the transportation of logs. 27 Stat. 532; 29 Stat. 85; 
62 Stat. 909. 
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45 U.S.C. § 8. The provisions and requirements of this 
Act shall be held to apply to common carriers by rail¬ 
roads in the Territories and the District of Columbia and 
shall apply in all cases, whether or not the couplers brought 
together are of the same kind, make, or type; and the 
provisions and requirements relating to train brakes, 
automatic couplers, grab irons, and the height of drawbars 
shall be held to apply to all trains, locomotives, tenders, 
cars, and similar vehicles used on any railroad engaged 
in interstate commerce, and in the Territories and the Dis¬ 
trict of Columbia, and to all other locomotives, tenders, 
cars, and similar vehicles used in connection therewith, 
excepting those trains, cars and locomotives exempted 
by the provisions of section six of this Act. 32 Stat. 943. 

45 U.S.C. § 11. It shall be unlawful for any common 
carrier subject to the provisions of this Act to haul, or 
permit to be hauled or used on its line, any car subject 
to the provisions of this Act not equipped with appli¬ 
ances provided for in this Act, to wit: All cars must be 
equipped with secure sill steps and efficient hand brakes; 
all cars requiring secure ladders and secure running boards 
shall be equipped with such ladders and running boards, and 
all cars having ladders shall also be equipped with secure 
hand holds or grab irons on their roofs at the tops of such 
ladders: Provided That in the loading and hauling of 
long commodities, requiring more than one car, the hand 
brakes may be ommitted on all save one of the cars while 
they are thus combined for such purpose. 36 Stat. 298. 

45 U.S.C. § 23. It shall be unlawful for any carrier to 
use or permit to be used on its line any locomotive unless 
said locomotive, its boiler, tender, and all parts and appur¬ 
tenances thereof are in proper condition and safe to op¬ 
erate in the service to which the same are put, that the 
same may be employed in the active service of such carrier 
without unnecessary peril to life or limb, and unless said 
locomotive, its boiler, tender, and all parts and appurte- 
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nances thereof have been inspected from time to time in 
accordance with the provisions of sections 28-30 and 32 
of this title and are able to withstand such test or tests 
as may be prescribed in the rules and regulations herein¬ 
after provided for. 36 Stat. 913; 38 Stat. 1192; 43 Stat. 
659. 

APPENDIX A-l. 27 Stat. 531-2 

Chap. 196.—An act to promote the safety of employees 
and travelers upon railroads by compelling common car¬ 
riers engaged in interstate commerce to equip their cars 
with automatic couplers and continuous brakes and their 
locomotives with driving wheel brakes, and for other pur¬ 
poses. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That from and after the first day of January, 
eighteen hundred and ninety-eight, it shall be unlawful for 
any common carrier engaged in interstate commerce by 
railroad to use on its line any locomotive engine in mov¬ 
ing interstate traffic not equipped with a power driving- 
wheel brake and appliances for operating the train-brake 
system, or to run any train in such traffic after said date 
that has not a sufficient number of cars in it so equipped 
with power or train brakes that the engineer on the loco¬ 
motive drawing such train can control its speed without 
requiring brakemen to use the common hand brake for 
that purpose. 

Sec. 2. That on and after the first day of January, 
eighteen hundred and ninety-eight, it shall be unlawful for 
any such common carrier to haul or permit to be hauled 
or used on its line any car used in moving interstate traffic 
not equipped with couplers coupling automically by impact, 
and which can be uncoupled without the necessity of men 
going between the ends of the cars. 

Sec. 3. That when any person, firm, company, or cor¬ 
poration engaged in interstate commerce by railroad shall 
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have equipped a sufficient number of its cars so as to 
comply with the provisions of section one of this act, it 
may lawfully refuse to receive from connecting lines of 
road or shippers any cars not equipped sufficiently, in ac¬ 
cordance with the first section of this act, with such power 
or train brakes as will work and readily interchange with 
the brakes in use on its own cars, as required by this act. 

Sec. 4. That from and after the first day of July, 
eighteen hundred and ninety-five, until otherwise or¬ 
dered by the Interstate Commerce Commission, it shall 
be unlawful for any railroad company to use any car in 
interstate commerce that is not provided with secure grab 
irons or handholds in the ends and sides of each car for 
greater security to men in coupling and uncoupling cars. 

Sec. 5. That within ninety days from the passage of 
this act the American Railway Association is authorized 
hereby to designate to the Interstate Commerce Commis¬ 
sion the standard height of drawbars for freight cars, 
measured perpendicular from the level of the tops of the 
rails to the centers of the drawbars, for each of the 
several gauges of railroads in use in the United States, 
and shall fix a maximum variation from such standard 
height to be allowed between the drawbars of empty and 
loaded cars. Upon their determination being certified to 
the Interstate Commerce Commission, said Commission 
shall at once give notice of the standard fixed upon to 
all common carriers, owners, or lessees engaged in inter¬ 
state commerce in the United States by such means as 
the Commission may deem proper. But should said as¬ 
sociation fail to determine a standard as above provided, 
it shall be the duty of the Interstate Commerce Commis¬ 
sion to do so, before July first, eighteen hundred and 
ninety-four, and immediately to give notice thereof as 
aforesaid. And after July first, eighteen hundred and 
ninety-five, no cars, either loaded or unloaded, shall be 
used in interstate traffic which do not comply with the 
standard above provided for. 


Sec. 6. That any such common carrier using any loco¬ 
motive engine, running any train, or hauling or permitting 
to be hauled or used on its line any car in violation of any 
of the provisions of this act, shall be liable to a penalty 
of one hundred dollars for each and every such violation, 
to be recovered in a suit or suits to be brought by the 
United States district attorney in the district court of 
the United States having jurisdiction in the locality where 
such violation shall have been committed, and it shall be 
the duty of such district attorney to bring such suits 
upon duly verified information being lodged with him of 
such violation having occurred. And it shall also be the 
duty of the Interstate Commerce Commission to lodge 
with the proper district attorneys infonnation of any such 
violations as may come to its knowledge: Provided, That 
nothing in this act contained shall apply to trains composed 
of four-wheel cars or to locomotives used in hauling such 
trains. 

Sec. 7. That the Interstate Commerce Commission may 
from time to time upon full hearing and for good cause 
extend the period within which any common carrier shall 
comply with the provisions of this act. 

Sec. 8. That any employee of any such common carrier 
who may be injured by any locomotive, car, or train in 
use contrary to the provision of this act shall not be deemed 
thereby to have assumed the risk thereby occasioned, al¬ 
though continuing in the employment of such carrier after 
the unlawful use of such locomotive, car, or train had been 
brought to his knowledge. 

Approved, March 2, 1893. 
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APPENDIX A-2. 29 'Stat. 85 

Chap. 87. —An Act To Amend an Act entitled “An Act 
to promote the safety of employees and travelers,” and 
so forth, approved March second, eighteen hundred and 
ninety-three. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That section six of an Act entitled “An Act to pro¬ 
mote the safety of employees and travelers upon railroads 
by compelling common carriers engaged in interstate com¬ 
merce to equip their cars with automatic couplers and 
continuous brakes, and their locomotives with driving- 
wheel brakes, and for other purposes,” approved March 
second, eighteen hundred and ninety-three, be amended so 
as to read as follows: 

“Sec. 6. That any such common carrier using any loco¬ 
motive engine, running any train, or hauling or permitting 
to be hauled or used on its lines any car in violation of 
any of the provisions of this Act, shall be liable to a 
penalty of one hundred dollars for each and every such 
violation, to be recovered in a suit or suits to be brought 
by the United States district attorney in the district court 
of the United States having jurisdiction in the locality 
where such violation shall have been committed; and it 
shall be the duty of such district attorney to bring such 
suits upon duly verified information being lodged with 
him of such violation having occurred; and it shall also 
be the duty of the Interstate Commerce Commission to 
lodge with the proper district attorneys information of 
any such violations as may come to its knowledge: Provided, 
That nothing in this Act contained shall apply to trains 
composed of four-wheel cars or to trains composed of eight- 
wheel standard logging cars where the height of such car 
from top of rail to center of coupling does not exceed 
twenty-five inches, or to locomotives used in hauling such 
trains when such cars or locomotives are exclusively used 
for the transportation of logs.” 

Approved, April 1, 1896. 
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APPENDIX B 

Arkansas: Ark. Stats. (1947) Sec. 73-740 (Packet Part 
1951); 

California: Chapter 1340 Calif. Stats. (1953) Pnb. Util. 
Code Sec. 7612; 

Connecticut: Secs. 1956c and 1957c, 1953 Supp. to Conn. 
Gen. Stats.; 

Idaho: CH 89, 1953 Session Laws Secs. 62-420 to 62-423 
Idaho Code, Cum. Pocket Supp.; 

Illinois: 1951 Smith-Hurd, Ill. Stats. Ann. Ch. 114, Secs. 
18Sa, 188b; 

Indiana: Burns Indiana Stats. (1955) Secs. 55-1257 to 
1259; 

Iowa: Sec. 477.22 Iowa Code (1954); 

Kentucky: KRS 277.245 and 277.990 (1952); 

Maine: Ch. 46, Sec. 79, R. S. of Maine, 1954; 

Maryland: Acts of Md. 1949 Ch. 495 (not yet codified); 
Massachusetts: Chap. 430, Acts of 1952 and Chap. 174, 
Acts of 1951; 

Michigan: Mich. Stat. Anno.,Secs. 22.965,22.966,22.968(1), 
22.968(2); 

Minnesota: Minn. Stat. Ann. 1949, Sec. 219.561; 

Nebraska: Sec. 74-592 to 593, Revised Stats., 1950 Supp.; 
Nevada: Ch. 179, p. 209, 1953 Stats.; 

New Hampshire: N. H. Revised Stat. Anno., Secs. 370.10, 
370.11; 

North Dakota: Secs. 49-1327, 49-1328 (1953 Supp.) No. 

Dak. Revised Code (1943); 

Ohio: Ohio General Code, Sec. 614-3; 

Oklahoma: 66 Okla. Stat. Sec. 96.1, 1953 Session Laws 
(Windshields); 

Oregon: ORS 761.320 (1953); 

Tennessee: William’s Tenn. Code Anno., 1952 Supp., Sec. 
26709; 

Utah: 56-125 U. C. A. 1953 (Pocket Part); 

Vermont: Public Act No. 209 p. 203 (1953); 

Virginia: Secs. 56-413.1 and 56-413.2, Pocket Part (1954); 
Washington: Revised Code of Wash., Sec. 81.44.101-105; 
Wisconsin: Wise. Stats. Secs. 192.266 and 192.268 (1953). 
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THE SAFETY APPLIANCE ACT DOES NOT APPLY TO THE 
VEHICLES INVOLVED IN THIS CASE 

A. The Section 6 Exemption Is Not Limited Solely to Logging 
Cars. 

Appellee contends that Section 6 exempts only logging 
cars and therefore does not exempt the equipment involved 
in this case from the provisions of the Act. Although the 
legislative history clearly shows that the Section 6 exemp¬ 
tion is not limited to logging cars, appellee insists that 
this Court is not authorized to look at the legislative 
history and administrative interpretation of the Act be¬ 
cause, according to appellee, the language contained in 
Section 6 is not ambiguous. 

First, this claim of “ unambiguitv ” must fall when con¬ 
fronted by the simple fact that the Missouri District Court 
has construed the language of Section 6 as having a mean¬ 
ing diametrically opposed to that contended for by appellee. 
United States v. St. Louis-San Francisco R. Co., E.D. Mo., 
No. 5522, decided May 11, 1922, printed in full in the Joint 
Appendix at pp. 8-13. 

Appellee is really asking this Court to stultify itself by 
refusing to look at the legislative history of this section 
when the legislative history makes it crystal clear that the 
exemption cannot possibly, in reason, be held to be intended 
to apply only to logging cars. 

Although appellee, in his summary of argument, states 
that resort to the legislative history shows no intention to 
exempt the equipment involved here (appellee’s brief, p. 4), 
appellee never dares attempt to answer or tries to disprove 
the significance of the legislative history adverted to at 
pages 16 et seq. of appellant’s brief which clearly shows 
that Congress never intended the exemptions to be limited 
to logging cars. Here are the facts as disclosed by the 
legislative history which appellee has ignored and appar¬ 
ently would have this Court disregard: 
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*• (1) The exemption was originally insterted into the 

Act for the benefit of Coal. Cabs. 

(2) Three years later, Congress decided to exempt 
logging cars. 

i 

(3) Congress, knowing there were no Four-Wheel 
logging cars in use, 1 added an amendment cover- 

• ing Eight-Wheel logging cars to the language of 
the original exemption (concerning Four-Wheel 
cars), which remained exactly as it stood before 

' the amendment was added. 

(4) Congress obviously did not intend to limit the 
exemption solely to logging cars, since it left 
the language of the original Form- Wheel exemp¬ 
tion as it stood, and Congress knew there were no 
Form- Wheel logging cars. 

> 

This Court in the past has not hesitated to look beyond 
even apparently unambiguous statutory language to the 
legislative history of an act in order to determine its real 
, meaning. In re Lambert , 1953, 92 TLS. App. D.C. 104, 
203 F. 2d 607, involved the question whether a parent was 
entitled, after demand, to a jury trial in a custody case 
before the Juvenile Court. The statute provided, D.C. 
Code, 1950, § 11-915: 

“The Court shall hear and determine all cases of 

children without a jury unless a jury be demanded by 
- the child, his parent, or guardian or the court” 

As the Court readily admits, 92 U.S. App. D.C. at 106, 
203 F. 2d at 609: 

“Appellant says the sentence is clear and unambiguous 
. and means that a jury trial must be granted upon 

demand of the parent in every case in which a child 

* is involved. There is much force in that contention. 


* See House Report 727 to HR 582S, 54th Congress, 1st Session (1896). 








Upon a bare reading the sentence does seem so to 
provide. ” 

Nevertheless, because the legislative history made it 
clear that Congress did not intend to authorize jury trials 
in custody cases, the Court, speaking through Judge 
Prettyman, held that no jury trial was authorized. 

Perhaps because he cannot answer or distinguish the 
decision, appellee's brief likewise ignores and apparently 
intends this Court to disregard the decision printed in full 
in the Joint Appendix at pp. 8-13, United States v. St. 
Louis-Sam Francisco R. Co., supra, which holds that the 
legislative history makes it obvious that all four-wheel 
vehicles are exempt from the Safety Appliance Act. 

In the light of the legislative history of Section 6, it seems 
absurd to argue that the four-wheel exemption applies only 
to logging cars when, at the time Congress added the 
language exempting eight-wheel logging cars, it left the 
four-wheel exemption unchanged, knowing that there was 
no such thing as a four-wheel logging car. 

B. The Motor Track Car Here Is Not a "Locomotive" Within 
the Meaning of the Act. 

As we have seen (appellant's brief, page 19), a motor 
track car is not a “locomotive” within the meaning of 
the Act because it is not and cannot be used to haul stand¬ 
ard railroad cars. 2 Here is how appellee answers this 
point: 

Appellee states at page 8 of his brief: 

“It [appellant] blandly states that a vehicle is a ‘loco¬ 
motive' only if it is ‘used to haul’ standard railroad 
cars.’ It cites no authority for its position and, in 
fact, all of the authorities are contra.” 

2 In addition, the Interstate Commerce Commission Order, introduced into 
evidence at the trial, stated that motor track cars should not be considered 
“locomotives” within the moaning of the Act (J.A. 81, 83). 
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Appellant’s brief reads at page 19: 

“A vehicle is a ‘locomotive’ if it is actually used to 
haul standard railroad cars. Hoffman v. New York, 
N. H. & H. R. Co., 2 Cir. 1934, 74 F. 2d 227, cert, 
denied, 294 TJ. S. 715 and United States v. Fort Worth 
<£ Denver City Ry. Co., D. C., N. D. Texas, 1937, 21 
F. Supp. 916.” 

As pointed out on page 18 of its brief, the Hoffman case 
held that because the four-wheel gasoline tractor involved 
in that case was regularly itsed to haul standard railroad 
cars, it should have been equipped to control their move¬ 
ments in the same fashion as a steam locomotive used in 
similar work. Appellant then quoted part of the Court’s 
decision which states, 74 F. 2d at 232: 

“It is argued that the gasoline tractor was not a 
‘locomotive,’ and therefore that it did not have to have 
a ‘power driving wheel brake,’ and that an automatic 
coupler on a hand car is fantastic and unheard of. 
But the gasoline engine was frequently used to haul 
a long line of cars, and there was as much reason 
for its being equipped to control their movements, as 
though it had been a steam locomotive employed for 
a similar purpose . . . .” (Emphasis supplied) 

In the Fort Worth case, supra, where a locomotive 
crane was used to convey materials loaded on standard 
railroad cars from a switching point two and one-half miles 
away from the construction site and there used as a crane 
which moved itself around the construction site, the Court 
made equally clear the distinction mentioned in the Hoff¬ 
man case which it cited as authority for the same proposi¬ 
tion. The Court stated that while the equipment was being 
used as a crane and moved about at the construction site 
it was still a crane and did not become a locomotive. How¬ 
ever, when it was used for the purpose for which a loco¬ 
motive is used, to haul standard railroad cars, it became 
a “locomotive” within the meaning of the Safety Appliance 
Act. The Court said, 21 F. Supp. at 918: 
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“In other words, while the equipment is being used 
as a crane, and moved about at the scene of construc¬ 
tion, it is still a crane and does not become a loco¬ 
motive, but where, as here, it is used to haul cars 
[flat cars] for a distance up to two and one-half 
miles from a switch to the scene of construction, it 
is being used for the purposes for which a locomotive 
is used and is a locomotive within the meaning of the 
statute (Emphasis supplied) 

In view of the foregoing, is appellee entitled to state to 
this Court that “all of the authorities are contra’’ the 
proposition that a vehicle is a “locomotive” within the 
meaning of the Act only if it is used to haul standard 
railroad cars? In any event it should be emphasized 
again that the Interstate Commerce Commission had ruled 
that motor track cars should not be considered locomotives. 

C. Appellee Cannot, on This Appeal, Charge Appellant With 
Additional Alleged Violations of the Safety Appliance Act Not 
Presented to the Jury at the Trial. 

Appellee acquiesced in the Court’s charge to the jury 
that appellant had violated the Act in two respects (J.A. 
pp. 74-76): 

(1) In failing to have hand brakes on the push truck; 
and 

(2) In failing to have brakes on the motor car capable 
of controlling brakes on both vehicles. 

Having failed to object to these instructions which defined 
the issues, appellee is limited to these two grounds for 
recovery under the Safety Appliance Act on this appeal. 

However, appellee now attempts to assert in his brief 
that appellant violated Section 11 of the Act by furnishing 
a vehicle which did not have “efficient” brakes. 8 In ad¬ 
dition, appellee now attempts to contend that appellant 

3 This assertion finds absolutely no support in testimony in the record. In 
fact, plaintiff’s own testimony is to the contrary, since he testified that the 
brakes worked properly and locked the wheels as soon as they were applied. 
(J.A. 55) 
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violated Section 23 of the Act by furnishing a “locomotive” 
which was not “in proper condition and safe to operate.” 4 

Appellee acquiesced in a charge to the jury which stated 
that appellant had violated the Act in only two respects, 
neither of which included lack of “efficient” brakes or 
furnishing a “locomotive” not “in proper condition and 
safe to operate.” Appellee in his brief to this Court, now 
attempts to charge appellant with additional violations 
which were not presented in the charge to the jury. Apart 
from the fact that these new alleged violations are com¬ 
pletely unsupported by anything in the record, appellee 
is precluded from asserting in this Court new grounds for 
recovery outside the law of the case as defined by the trial 
Court’s instructions to the jury. 6 

II. 

APPELLEE DID NOT PROVE THAT ABSENCE OF THE AP¬ 
PLIANCES ALLEGEDLY REQUIRED BY THE SAFETY 
APPLIANCE ACT WAS A PROXIMATE CAUSE OF HIS 
INJURIES 

A- Whether There Is Sufficient Proof That the Absence of 
the Claimed Appliances Was a Proximate Cause of Plaintiffs 
Injuries is Always a Preliminary Question for the Court and if 
Insufficient, the Case Should Not be Submitted to the Jury. 

Appellee’s brief states at page 15: 

“ • • • whether or not the violation was a proximate 
contributing cause is at all times a question for the 
jury to decide .” (Emphasis supplied) 

Appellee cites several cases which held that under the 
facts in each particular case, the lower court should not 

* Again, there is no evidence in the record to support this assertion. 

5 F. W. Wool worth Co. v. Carriker, 8 Cir. 1939, 107 P. 2d 689, overruled in 
part not material to this case in Coca-Cola Bottling Co. v. Hubbard, 8 Cir. 1953, 
203 F. 2d 859; SchcdZer v. Wagner, 1950, 37 Wash. 2d 612, 230 P. 2d 600, 26 
A.L.R. 2d 604, prior opinion, 225 P. 2d 213; Cline v. Tait, Mont. 1942, 129 
P. 2d 89; Marcs V. N. M. Pub. Serv. Co., N. M. 1938, 82 P. 2d 257; Leonard 
v. Home Owner’s Loan Corp., N. Y. 1947, 75 NT. E. 2d 261; Stephenson v. 
Grimshaw, TTan. 1938, 83 P. 2d 655; Berner V. Bd. of Ed., N. Y. 1941, 36 
N.E. 2d 100; c£. Trumbarello v. City of N. Y., 1945, 55 N. Y. S. 2d 393. 
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have taken the case from the jury. Appellee cites no 
decision which sustains the proposition quoted above. In 
fact if this were a correct statement of the law, the 
Supreme Court would be required to reverse every F.E.L.A. 
case which was not submitted to the jury. This is simply 
not true. The Supreme Court has stated clearly and 
positively that the plaintiff has the burden of presenting 
probative facts proving that the alleged violation con¬ 
tributed to or proximatelv caused plaintiff’s injuries and 
if he fails to carry this burden, the case should not be 
submitted to the jury. Moore v. Chesapeake & 0. Ry. Co., 
1951, 340 TJ.S. 573; Reynolds v. Atlantic Coast Line R. 
Co., 1949, 336 U.S. 207; Brady v. Southern R. Co., 1943, 
320 TJ.S. 476; Atchison, T. <& S.F. R. Co. v. Toops, 1930, 
281 TJ.S. 351. Similarly, the Supreme Court has not hesi¬ 
tated to affirm without opinion the action of a lower court 
in taking an F.E.L.A. case from the jury. Eckenrode v. 
Pennsylvania R. Co., 1948, 335 TJ.S. 329. 

B. Appellee Has Not Answered Appellant's Point on Appeal 
That Appellee Failed to Make Out a Case Proving Proximate 
Cause. 

As stated in appellant’s brief, the second of the two 
questions presented on this appeal was: 

“2. Assuming that the Safety Appliance Act applies, 
did the plaintiff make a sufficient showing to go to 
the jury on the question whether the absence of the 
appliances allegedly required was a proximate cause 
of the accident?” (Statement of Questions Presented) 

Appellee ducks the question and chooses to address 
himself to an entirely different question. Appellee’s 
brief states: 

“2. May the verdict of a jury be set aside on the 
ground that Safety Appliance Act violations did not 
proximately contribute to an accident when the only 
evidence to support such action is the oral testimony 
of defendant’s witnesses based entirely upon estimates 
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of distances and the speed of moving objects and 
conjectures as to the reactions of individuals?” 
(Statement of Questions Presented) 

There can be no dispute that the question here is 
whether appellee proved that the absence of the claimed 
appliances was a proximate cause of appellee’s injuries— 
whether appellee was entitled to have this issue submitted 
to the jury in the first instance. The question is Not 
whether defendant’s evidence is sufficient to set aside a 
jury verdict. The question as stated by appellee com¬ 
pletely begs the very question before this Court—whether 
appellee originally made out a case. 

Appellee seeks to put the cart before the horse. By 
means of this spurious “question,” appellee is really 
attempting to assert that appellant had the burden of 
presenting evidence to show that the jury verdict should 
be set aside. He would thus avoid the real question: 
Whether appellee has carried the burden of proof that 
the lack of the claimed equipment was a proximate cause 
of his injury. 

In this cart-before-the-horse argument, appellee contends 
that appellant is not entitled to have the jury verdict set 
aside because appellee’s own testimony concerning speed 
and distances were mere “estimates” and that the jury 
was not required to accept any of the testimony of appel¬ 
lant’s railroad brake expert concerning application time 
and reaction time for air brakes (the only kind of “train 
brakes” used in the railroad industry), nor credit his 
testimony which showed conclusively that air brakes on 
both vehicles and hand brakes on the push truck would 
not have (prevented this accident. 

The alleged paucity of this evidence, we submit, rather 
than establishing that there is not sufficient evidence to 
set aside the jury’s verdict, simply emphasizes the point 
at issue here: That plaintiff clearly failed to prove that 
the absence of hand brakes on the push truck and train 
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brakes on both vehicles was a proximate cause of his 
injuries. 

Appellee continues to put the cart before the horse by- 
asserting (appellee’s brief, p. 20), that if the jury dis¬ 
regarded or disbelieved this testimony, “it is perfectly 
clear that there was no evidence whatsoever to contradict 
the plaintiff’s case.” (Appellee’s emphasis) But this 
assumes that plaintiff had made out a case. 

Let us look at “plaintiff’s case”. He was required to 
prove that he could have avoided the accident within the 
distance available between the point where he first per¬ 
ceived the danger and the point of impact, if the two ve¬ 
hicles involved had been equipped with train brakes (air 
brakes) and the push truck had been equipped with hand 
brakes. 6 This was appellee’s burden, yet he presented no 
air brake testimony, he presented no testimony concerning 
hand brakes on push trucks, and in his direct testimony, 
he presented no evidence whatsoever concerning the dis¬ 
tance available between the point where he first perceived 
the danger and the point of impact. 

Since plaintiff had never seen a motor track car with 
air brakes and had never operated air brake equipment, 
he could not and did not present any testimony concerning 
the effect of air brakes (train brakes) on the vehicles 
involved here (J.A. 41). Likewise, since he had never seen 
a push truck equipped with any kind of brakes (J.A. 41), 
and necessarily had never operated a push truck equipped 
with any kind of brakes, he could not and did not present 
any evidence on the effect of having brakes of any kind 
on the push truck. Appellee’s testimony concerning hand 
brake stopping distances for the motor car alone is, of 
course, completely irrelevant on the issue which he 
had the burden of proving—the distance within which 
a track car and a push truck together could have been 

6 These were the specific violations with which appellant was charged. See 
rupra, pp. 5-7. 
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stopped if both vehicles had been equipped with train 
brakes (air brakes) and the push truck with hand brakes, 
and within this “stopping distance,” there was time and 
space available in which to stop. If his testimony concern¬ 
ing speed and distances were mere “estimates,” as appellee 
contends, and therefore not binding on him, in simple 
justice they could not have been proof of anything. 

This is “plaintiff’s case.” There is no testimony con¬ 
cerning air brakes, the only kind of train brakes used in 
the railroad industry. There is no testimony concerning 
hand brakes on push trucks. Where he first perceived the 
danger, where he hit the dog and the distance available 
within which to stop after he perceived the danger are, 
according to appellee, “mere estimates” not binding on 
him. There is no testimony establishing for the jury the 
distance within which the vehicles could have been stopped 
if they had been equipped with train brakes and if the 
push truck had been equipped with hand brakes. 

These were the “probative facts” which appellee asserts 
proved that the specific violations with which appellant was 
charged—absence of hand brakes on the push truck and 
absence of train brakes on the motor car, were a proximate 
cause of his injuries. This is the evidence which appellee 
asserts proved that he could have avoided the accident if 
the push truck had been equipped with hand brakes and if 
there had been train brakes on both vehicles. 

This is “plaintiff’s case.” Is this proof, worthy of sub¬ 
mission to the jury, that lack of train brakes on the two 
vehicles and lack of hand brakes on the push truck was 
the proximate cause of appellee’s inability to avoid the 
accident within the distance available after he perceived the 
danger? We submit it was not. 

To sustain the action of the Court below, one would 
have to infer from no evidence at all that if the vehicles 
had been equipped with brakes and the push truck with 
hand brakes, appellee would have had an opportunity in a 


distance established by no evidence at all, to have avoided 
the accident by the nse of brakes whose effectiveness was 
shown by no evidence at alL As Mr. Justice Minton said 
in a recent decision affirming the granting of judgment 
n.o.v. for defendant in an F.E.L.A. case involving a simi¬ 
lar failure of proof: 

“This would be speculation run riot. Speculation can¬ 
not supply the place of proof.” Moore v. Chesapeake 
& 0. Ry. Co., 1951, 340 U.S. at 578. 

The only direct evidence concerning the effect of hand 
brakes on the push truck and train brakes on both vehicles 
came from appellant’s witness. The jury was required to 
accept or reject this testimony. If accepted, the testi¬ 
mony proved that the absence of this equipment was not a 
proximate cause of the accident. If rejected, there was no 
evidence whatsoever to prove that the absence of the 
claimed appliances was a proximate cause of the accident. 
Moore v. Chesapeake & 0. Ry. Co., 1951, 340 U.S. 573. 

It seems incredible, in view of this record, where even 
appellee concedes (appellee’s brief, p. 20), that the issue 
was whether the absence of the claimed equipment con¬ 
tributed to the derailing of the motor track car, that the 
trial Court could have permitted this issue to go to the 
jury and to have allowed a jury verdict based on such 
tenuous ground to stand. 

CONCLUSION 

To hold that the Safety Appliance Act applied to the 
vehicles involved in this case because the Section 6 exemp¬ 
tion was limited to logging cars and that the motor track 
car here was a “locomotive” within the meaning of the 
Act, is to “drive a coach and four” through the clear 
meaning of the Act. To permit appellee to enlarge the en¬ 
tire factual basis of the case as submitted to the jury by 
bringing in at this late date the question of “efficient” 
brakes and a locomotive “in proper condition and safe to 


operate,” is to do violence to the settled doctrine of 
law of the case and the principles of fair play. Finally, 
to uphold a jury verdict based on “speculation run riot” 
is to abdicate the historic function of the Court. The judg¬ 
ment below should be reversed. 

Respectfully submitted, 

Laidef.r B. Mackall 
George B. Micktjm, m 
Attorneys for Appellee 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Is a motor track car, when used in interstate commerce 
to haul a truck loaded with equipment, exempt from the 
requirements of the Safety Appliance Acts? 

2. May the verdict of a jury be set aside on the ground 
that Safety Appliance Act violations did not proximately 
contribute to an accident when the only evidence to support 
such action is the oral testimony of defendant’s witnesses 
based entirely upon estimates of distances and the speed 
of moving objects and conjectures as to the reactions of 
individuals? 
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UNITED STATES COURT OF APPEALS. 
For the District of Columbia Circuit. 


No. 13,013. 


The Baltimore and Ohio Railroad Company, 

Appellant, 


v. 


Daniel T. Jackson, 


Appellee. 


Appeal from Judgment of the United States District 
Court for the District of Columbia. 


COUNTER-STATEMENT OF THE CASE. 

Plaintiff had been in the employ of the defendant for 46 
years. For 39 years he had been a section foreman of track 
maintenance and had been operating motor cars for 34 years 
(J. A. 5). He was responsible for the maintenance and 
repair of a section of defendant’s track between Waring 
and Deerwood, Maryland. Under his supervision were a 
crew of men and a variety of equipment, e. g. bars, 
wrenches, track wrenches, hammers, shovels, etc., including 
a motor car and truck. 


On November 1, 1951, plaintiff and his crew had been 
ordered by his supervisor to take a load of coal to the 
station master at Washington Grove and to work a section 
of defendant’s westbound track approximately 390 feet from 
the Station. At “quitting time” plaintiff and his crew 
loaded the truck with tools and equipment to return to 
Gaithersburg where the motor car and truck and other 
equipment were stored pursuant to instructions from his 
supervisor and in compliance with the rules and regulations 
of the defendant. 

The motor car was a Mudge belt-drive engine, powered 
with a gasoline motor, equipped with a hand-brake operat¬ 
ing on iron brake shoes. The loaded truck which it was to 
pull weighed about half a ton and was not equipped with 
any brakes at all (J. A. 23). The motor car had no brakes 
which could control the truck which it was pulling (J. A. 
23). 

Plaintiff and his crew pushed the motor car and truck 
onto the west-bound tracks, started the engine and climbed 
aboard for the return trip. From a standing start they 
traveled “about 195 feet” to the point where the vehicles 
overturned (J. A. 26, 31). They were traveling “around 
about 5 to 10 miles an hour” (J. A. 32) when a dog ran 
across the tracks from the station on plaintiff’s left. When 
plaintiff first saw the dog running, it was at about the first 
rail of the east-bound track (J. A. 27, 51). Plaintiff “grab¬ 
bed the brake back with everything (he) had” (J. A. 27). 
The brakes on the motor car applied and the car and truck 
skidded about 39 feet before it struck the dog and derailed 
(J. A. 28) throwing the plaintiff into a ditch and causing 
his injuries. Plaintiff’s uncontradicted evidence was that 
the motor car (without the truck) could have been stopped 
under the same conditions within 6 to 8 feet (J. A. 32) but 
that he was unable to stop the car and truck before it had 
gone 39 feet and overturned (J. A. 28). 

Defendant did not produce a single qualified motor car 
operator to contest plaintiff’s testimony. It did produce 
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evidence that the motor car here involved is substantially 
the same as the type customarily used in the industry and 
that approximately sixty thousand are in use (J. A. 78). It 
also produced evidence that the truck here in use was sub¬ 
stantially the same as the type customarily used and that 
these trucks “are capable of being towed” by motor cars 
(J. A. 78). Not a word of evidence, however, was produced 
io prove that at any other time or place did any other rail¬ 
road use or permit a motor car to pull a truck without 
brakes. 


Defendant also produced an “expert” witness (Mr. 
Chrissinger) who testified that, in his opinion, the motor 
car and truck could not have been stopped in time to avoid 
striking the dog even had they been equipped with brakes. 
This witness admitted that he had no experience with motor 
cars (J. A. 64) and none with hand-brakes (J. A. 70). He 
admitted that the weight of a following vehicle which had 
no brakes would lengthen the stopping distance of the 
motor car (J. A. 69, 70). His opinion as to the stopping 
distance of the engine was based upon the “reaction time” 
of the “average individual” (J. A. 67, 68). He also made 
the ridiculous assertion that a stop made in 6 to 8 feet at a 
speed of 5 miles per hour would throw the occupants from 
the car (J. A. 65). Defendant also produced an engineer 
(Mr. Pflaging) who scaled off on D16-A the distances based 
on the “expert’s” opinion (J. A. 71) and the approximate 
places and measurements set forth in plaintiff’s testimony 
(J. A 51, 52, 53, 55, 56). 


The case was submitted to the jury under both causes of 
action alleged in the complaint: (1) general negligence of 
the defendant under the Federal Employers’ Liability Act 
and (2) defendant’s violations of the Safety Appliance Acts. 
Defendant now concedes that there was sufficient negli 
gence shown to sustain the jury’s verdict on the first causd I 
of action. It questions only the validity of the finding on^' 
the second cause of action. 
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SUMMARY OF ARGUMENT. 

L 

The courts have uniformly held that four-wheel, self- 
powered vehicles used to pull other vehicles and four- 
wheeled vehicles pulled by them are not exempt from the 
Safety Appliance Acts. 

The plain language of the exemption contained in Sec¬ 
tion 6 is not ambiguous and read grammatically cannot ex¬ 
empt such vehicles. 

Resort to the legislative history or to administrative in¬ 
terpretation is unnecessary where no ambiguity exists in 
the statute; nevertheless such resort will show no intention 
to exempt this equipment. 


IL 

The Supreme Court has frequently reiterated that issues 
based upon reasonable inference from the facts and ques¬ 
tions involving proximate causation vel non are solely for 
juries to decide. 

The evidence relied upon by the defendant does not 
establish any incontrovertible physical fact. 


ARGUMENT. 

L 

The Safety Appliance Acts Are Applicable. 

Defendant concedes that it was in violation of the Safety 
Appliance Acts unless it was exempted by the proviso of 


Section 6. Unless so exempted, the motor car was used to 
pull the truck in violation of Sections 1 and 23 because it 
had no brakes which could control the wheels of the vehicle 
it was pulling, and in violation of Section 11 because its 
brakes did not operate efficiently, and the truck was in 
violation of Sections 1, 8, and 11 because it had no brakes 
whatsoever. 

It has been aptly said that great statutes are empty 
vessels into which the judges pour the wine of meaning. 
Equally, by inhospitality of construction, the Courts have 
the power to constrict the scope of a law’s applicability so 
narrowly that it may become an empty container of no 
practical use. Liberal construction of the Safety Appli¬ 
ance Acts has been decreed by the Supreme Court repeat¬ 
edly: 

Lilly v. Grand Trunk W. R. Co., 317 U. S. 481, 486; 

63 S. Ct. 347; 87 L. Ed. 411, 415; 

Coray v. Southern Pacific Co., 335 U. S. 520, 522; 

69 S. Ct 275, 93 L. Ed. 208; 

Carter v. Atlanta & St. A. R. Co., 338 U. S. 430; 

70S. Ct. 226, 94L.Ed. 236. 

The first attempt to exempt 4-wheel vehicles under the 
proviso of Section 6 was made in 

Hoffman v. New York, N. H. & R. Co. (C. A. 2), 

74 F. 2d 227, cert den. 294 U. S. 715, 55 S. a. 

513, 79 L. Ed. 1248. 

In that case plaintiff was injured through the operation of 
a gasoline tractor pulling a hand car. Defendant contended 
that the proviso of Section 6 exempted it because only four- 
wheelcars were involved. The Court squarely rejected the 
argument saying (232): 

“The exceptions in Section 6 are expressly limited 
to logging trains.” 
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The exemption clauses of the Act had earlier been con¬ 
sidered by the Supreme Court in 

Spokane & I. E. R. Co. v. United States , 241 U. S. 

344; 36 S. Ct. 668; 60 L. Ed. 1037. 

There the street railway exception contained in Section 
8* was before the Court. Comparing the two, the Court 
said (350): 

“* * * on the face of the Statute, the object of both 
provisions was to exempt both the logging and the 
street railway cars from the operation of the Act only 
when used for logging on the one hand, and on street 
railways, on the other, and not to exempt them when 
not so used.” 

Even as to trains used exclusively in logging operations, 
the exception does not apply unless “the height of such car 
from top of rail to center of coupling does not exceed 
twenty-five inches.” This Section 6 expressly says; and 
this United States v. Northwestern Pac . R. R. Co. (D. Cal) 
235 F. 965, squarely holds. 

Only last year the applicability of the Safety Appliance 
Acts to motor cars was before the Courts of Florida in an 
accident similar to this one. Plaintiff there was operating 
a motor car which derailed because its brakes failed when 
he attempted to stop short of a pile of dirt and rock. The 
plaintiff secured a verdict on the basis that he had shown a 
violation of Section 11 of the Act. On appeal the defendant 
argued (1) that a motor car is not a “car” within the mean¬ 
ing of the Act, (2) that the motor car was exempt as a four- 
wheel vehicle under Section 6**, (3) that the Interstate 


• Defendant’s Appendix A (brief page 33) quoting Section 8, omits 
the last 7 words of the section, thereby losing sight of the applicability 
of the Spokan* decision to the case at bar. Section 8 in its entirety 
is printed in APPENDIX A to this brief, page 25. 


•• Appellant's brief, pp. 10, 11. 
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Commerce Commission had never adopted any standards for 
motor cars and has never prosecuted or even inspected them 
under the Act**, (4) that the legislative history of the Act 
indicates that the Act was not intended to apply to motor 
cars***. On appeal, the Supreme Court of Florida affirmed 
the judgment: 

Martin v. Johnston, 79 So. 2d 419. 


There the Court did not even deem the exemption argu¬ 
ment to have sufficient merit to discuss it. It said (420): 

“We find nothing in the statutes or the reported 
decisions to indicate an intention that in the enactment 
of the above quoted statutes the Congress intended that 
the word ‘car 5 should be used in a narrow, rather than 
in a broad, sense. As was said by the Supreme Court 
of the United States in Johnson v. Southern Pacific Co., 
196 U. S. 1, 25 S. Ct. 158, (49 L. Ed. 363), soon after 
the enactment of the law, ‘manifestly the word “car” 
was used in its generic sense. There is nothing to in¬ 
dicate that any particular kind of car was meant. 
Tested by context, subject matter and object, “any car” 
meant all kinds of cars running on the rails * * *. And 
this view is supported by the dictionary definitions and 
by many judicial decisions, some of them having been 
rendered in construction of this act.’ ” * * * 

“There being as much reason for requiring the motor 
car in question to be equipped with efficient handbrakes, 
to insure its safe operation when propelled under its 
own power, as there is for the requirement that such 
a car be equipped with automatic couplers, where it is 
to be used in connection with a train movement, we 
have the view that the Safety Appliance Acts are ap¬ 
plicable and that we are not authorized to depart from 
the literal terms of the statute.” 

•• Ibid., pp 12, 17. 

••• Ibid., pp. 17 to 24. 


Two other appellate decisions dealt with cases involving 
motor cars: 

Chicago R. I. & G. Ry. v. Bemnard, 275 S. W. 505: 
involved precisely the same facts as Martin v. Johnston, 
supra. Although the case went off on a matter of pleading, 
it squarely supports the applicability of the Act to this 
type of vehicle. 

jDougall v. Spokane, P. & S. Ry. Co. (C. A. 9), 207 
V F. 2d 843, cert. den. 347 U. S. 904, 74 S. Ct. 429, 


the decision assumes the applicability of the Act to motor 


cars. 


Defendant here attempts to brush aside these decisions 
by the spurious argument that the motor car is not a “loco¬ 
motive” within Sections 1, 8 and 23. It blandly states that 
a vehicle is a “locomotive” only if it is “used to haul standard 
railroad cars.” It cites no authority for its position and, 
in fact, all of the authorities are contra. When the gasoline 
tractor in the Hoffman case was used to move a hand car, 
it was a locomotive and when the motor car here was used 
to move a truck it was a locomotive. 

This argument, however, could not be dispositive of the 
case. Section 8 extends the train brake provision to all 
“cars”, and Section 11 requires hand brakes on all “cars”.* 

• In Chicago & N. W. R. Co. r. United State* (C. A. 8), 168 F. 236, 
237, the Court said: 

“The amendment of 1903 (32 Stat 943) had three objects: First, 
to extend the safety appliance act to traffic in the District of 
Columbia and the territories; second, to remove the doubt as to 
the meaning of the term 'cars', as used in the act created by the 
decision of this court in the Johnson case, 117 Fed. 462, 54 C. C. A. 
508; third, to enlarge the scope of the safety appliance act, so as 
to include not only ‘the cars, locomotives, tenders and similar 
vehicles’, etc., therein referred to, but also to embrace all other 
locomotives, tenders, cars, and similar vehicles used in connection 
therewith.” 

The Johnson case cited was, of course, subsequently reversed by the 
Supreme Court: 196 U. S. 1, 25 S. Ct 158, 49 L. Ed. 363. 
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The truck admittedly had no brakes at alL Obviously the 
truck is a car since it is “a vehicle adapted to the rails of a 
railroad” which is the way “car” is defined in Webster’s 
New International Dictionary (Second Edition Unabridged, 
1950). Similarly the Supreme Court in Johnson v. South¬ 
ern Pac. Ry., supra, defined car as follows: 

“And manifestly the word ‘car’ was used in its 
generic sense. There is nothing to indicate that any 
particular kind of car was meant. Tested by context, 
subject-matter and object, ‘any car’ meant all kinds of 
cars, running on the rails, including locomotives.” 

The Courts have consistently held that hand cars, which 
are similar in nature and function to the truck involved in 
the case at bar, are cars. See State v. Tardiff, 111 Me. 552, 
90 AtL 424; Benson v. Chicago, St. Paul, 75 Minn. 163, 77 
N. W. 798; Kansas City v. Crocker, 95 Ala. 412, 11 So. 262; 
Thomas v. Ga. R. R., 38 Ga. 222. 

The Hoffman case, supra, is again squarely on point. 
The Second Circuit held that a hand car hauled by a 
gasoline tractor was a car which required an automatic 
coupler, the absence of which constituted a violation of 
Section 2 of the Safety Appliance Act. If a hand car must 
comply with Section 2 of the Act, all of the provisions of the 
Act must apply to hand cars and trucks and the absence 
of any braking equipment on the truck must constitute a 
violation of the Act. To the same effect is Schlemmer v. 
Buffalo & R. P. Co., 205 U. S. 1, 27 S. Ct. 407, 51 L. Ed. 681, 
wherein it was held that a shovel car was embraced within 
the Safety Appliance Acts. 

It is further apparent that the statute requires that the 
hand brake on the motor car be “efficient”. 

“Efficient means adequate in performance, producing 
a desired effect. Inefficient means not producing or 
capable of producing the desired effect, incapable; in¬ 
competent, inadequate * * *.” 
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Myers v. Reading Co., 331 U. S. 477, 483; 67 S. 

Ct 1334, 91 L. Ed. 1615. 

Since the hand brake on the motor car was expected to 
stop both the car and the truck, it was required to be ade¬ 
quate in the performance of the required job. Its inadequacy 
for this purpose is apparent and amounts to legal inefficiency 
under the statute. 

The inapplicability of the Section 6 exemptions to the 
instant case is clear from still another standpoint: the ex¬ 
emption does not apply to Section 23. Section 23 was en¬ 
acted in 1911, 36 Stat. 913, and amended by the Acts of Mar. 
4, 1915, 38 Stat. 1192, and the Act of June 7, 1924, 43 Stat. 
659. Congress was fully cognizant of the text of the exemp¬ 
tion clause in Section 6; it could have referred to the ex¬ 
emption clause and excluded four-wheeled cars from the 
provisions of this section. The express failure of Congress 
to include any exemption clause in section 23 constitutes an 
affirmation that section 23 applies to all locomotives, parts 
and appurtenances thereto, including any which might be 
exempted by Section 6. 

The remedial and humanitarian purposes and objectives 
of the Safety Appliance Acts require no extensive citation 
of cases. Chicago M. & St. P. Ry. Co. v. Volker (C. A. 8), 
129 Fed. 522 is a typical case: 

“Obviously the purpose of this statute is the pro¬ 
tection of the lives and limbs of men, and such statutes, 
when the words fairly permit, are so construed as to 
prevent the mischief and advance the remedy.” 

To the same effect are Coray v. Southern Pacific Co., 335 
U. S. 520, 522, 523, 69 S. Ct. 275, 93 L. Ed. 208; International 
Ry. Co. v. United States (C. A. 2), 238 Fed. 317, 319-320; 
United States v. Houston Belt & Terminal Co. (C. A. 5), 210 
F. 2d 421,425. This Court in Richmond F. & P. R. Co. v. Brooks, 
91 App. D. C. 24, 197 F. 2d 404, has likewise liberally con¬ 
strued the Safety Appliance Acts “in keeping with its pur- 
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pose (Lilly v. Grand Trunk & Western R. Co., 317 U. S. 481, 
486, 63 S. Ct. 347, 87 L. Ed. 411) namely, to promote the 
safety of trains and of persons and property thereon.” 

The express exclusion of the exemption clause from Sec¬ 
tion 23 when considered in the light of the liberal humani¬ 
tarian purposes and objectives of the Safety Appliance 
Acts means simply that this section is here applicable re¬ 
gardless of the application of the brake provisions. De¬ 
fendant violated Section 23 in two respects: 

a) Since a motor car is as much a locomotive as a gaso¬ 
line tractor (Hoffman v. New York, supra ) or a locomotive 
crane hauling flat cars and engaged in construction work, 
(United States v. Fort Worth & Denver City Railway Co., 
21 F. Supp. 916), the absence of a power-driving wheel 
brake on the motor car constitutes a violation of Section 23. 
The lack of such a brake means that the motor car or loco¬ 
motive is not “in proper condition and safe to operate.” 

b) Since the truck attached to the motor car is included 
within the definition and meaning of “all parts and ap¬ 
purtenances thereof’ of Section 23 (Hines v. Smith (C. A. 
4), 275 Fed. 766: bell ringer is a part or appurtenance; 
Brown v. Lehigh R. R. Co., 177 N. Y. S. 618, 108 Misc. 384; 
affirmed 81 N. Y. S. 800, 191 App. Div. 691: locomotive car 
an appurtenance; Seaboard Air Line Ry. Co. v. D*Avignon, 
41 Ga. App. 263,153 S. E. 96: tank-sill, draw-bar, and draw¬ 
bar pen are appurtenances to tender of railroad engine) the 
absence of any braking device on the truck constitutes a 
violation of section 23. Obviously, the truck was not “in 
proper condition and safe to operate in the service to which 
the same are put,” if it was lacking a braking device which 
could be controlled by the motor car pulling it. 

Departing now from the decided cases, let us examine 
the Section 6 proviso grammatically. The phrase “when 
such cars or locomotives are exclusively used for the trans- 
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portation of logs” must have a grammatical reference to the 
prior portions of the sentence in which it appears. The 
use of the two words “cars or locomotives” indicates with¬ 
out doubt that it refers to more than one of the preceding 
phrases. The first phrase to which it must refer is that 
dealing with cars, namely, “4-wheel cars” or “8-wheel 
standard logging cars.” The second phrase is that refer¬ 
ring to locomotives, namely, “locomotives used in hauling 
such trains.” Without referring the last clause of the 
sentence to both of the preceding phrases, the purpose of 
the phrase “when such cars or locomotives” is completely 
lost 

It is perfectly apparent, therefore, that not only have 
the Courts construed this section to exempt 4-wheel cars 
only when used for the transportation of logs but that any 
other construction would do violence to the language of the 
Act, assuming that the Congress understood grammatical 
construction when it was written. 

Resort to legislative history or administrative interpre¬ 
tation is unnecessary where no ambiguity exists in the 
language of the statute. The argument made on this point 
by defendant was urged in Martin, etc. v. Johnston, supra 
page 7, and completely rejected by the Supreme Court of 
Florida. 

“It is well settled that ‘extrinsic aid properly may 
be invoked only after ambiguity has been found to 
exist; or, to state it differently, it is not proper to in¬ 
voke extrinsic aid and thereby create ambiguity.” 

Sandoz Chemical Works v. United States, 136 F. 
Supp. 257, 262, quoting United States v. King 
Chen Fur Corp., 188 F. 2d 577, 584. 

As to the Commission’s interpretation of the Act, it should 
be noted that there is not one word of evidence in this rec¬ 
ord that the use of a motor car to pull a truck was ever 
known to the Commission or in practice on other railroads. 
If it did not know of the practice, it could hardly be ex- 
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pected to regulate it. This is borne out by the Order relied 
on by the defendant The order of December 14, 1925, 
specifically states that it is adopting “rules and instructions 
for the inspection and testing of locomotives by other than 
steam power which, for the purposes of this order, will be 
distinguished from multiple unit cars and similar self- 
propelled vehicles designed to carry within themselves 
freight or passenger traffic.” For the purpose of this order, 
therefore, the Interstate Commerce Commission defines a 
locomotive as a self-propelled unit of equipment designed 
solely for moving oilier equipment, and a motor car as a 
self-propelled unit of equipment designed to carry freight 
or passenger traffic. The order then states that for its 
purposes, a motor car is not to be considered a locomotive. 
It is apparent, therefore, that the Commission would not as¬ 
sume to classify the equipment except for the purposes of its 
order. Its order requires certain equipment on vehicles 
which it calls a locomotive, but does not require the same 
equipment on vehicles which it calls a motor car. That is 
the full extent of the applicability of the order itself. The 
Commission had no right and did not assume any right to 
determine what was or what was not a locomotive or a 
motor car, a task which would be beyond the scope of its 
authority. 

It should further be pointed out that even for the purpose 
of the order itself, a motor car is supposed to carry freight 
or passenger traffic; il is not supposed to move other equip¬ 
ment which is the task of a locomotive. In the present case, 
the motor car was doing the work of a locomotive under the 
order, as it was moving other equipment, to wit, the push 
truck. 

“It does not appear that such mere non-enforcement 
by the agents of the interstate Commerce Commission, 
even if knowingly indulged in, could be considered to 
be acquiescence on the part of the Commission itself.” 

United States v. Northern Pac. Ry. Co., 121F. Supp. 

397, 402, citing U. S. v. Southern Pa. Co. (C. A. 

9), 60 F. 2d 864. 
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An argument similar to defendant’s was squarely re¬ 
jected in Southern Pacific Co. v. Carson (C. A. 9), 169 F. 
2d 735. It was there held that a stick furnished by the rail¬ 
road for use in applying the handbrake was a part of the 
brake and covered by the Act despite the Commission’s 
failure to mention such “brake clubs” in its regulations. 

The argument that the Safety Appliance Acts cannot 
have effect until implemented by regulations of the Com¬ 
mission has long since been overruled by the Supreme 
Court: 

Illinois Cent. R. R. v. Williams, 242 U. S. 462, 37 
S. Ct. 128, 61 L. Ed. 437. 

Defendant’s argument that the application of the statute 
to motor cars would require extensive changes and obvious 
hardship to the railroad industry has been met and an¬ 
swered by the courts in the various decisions heretofore 
cited to this court. It should, however, be pointed out that 
defendant’s argument goes much too far on the present 
record when it talks about 60,000 motor track cars used in 
the industry to pull trucks. Despite the extensive defense 
presented by the railroad in this case, there is not one word 
of evidence or one exhibit indicating that motor cars, ex¬ 
cept the present one, are regularly used or ever used to 
pull trucks. 

The legislative history of the Acts, if relevant, can hardly 
support defendant’s position. No reference whatsoever is 
made to motor cars or trucks and there is not the slightest 
evidence of any intention to exempt them. 

“We are not disposed to countenance the interpolation 
of exceptions not contained in the Safety Appliance 
Acts. That is the business of Congress. Aside from 
their lack of authority in the premises, the courts 
should not be moved by considerations of convenience 
or practicability to whittle away and eventually nullify 
the protection afforded by this beneficent legislation.” 

United States v. Atchinson, T. & S. F. Ry. Co. 
(C. A. 9), 156 F. 2d 457, 458-459. 


Proximate Contributing Cause. 


Defendant has completely ignored the primary principle 
governing review on appeal that the Record must be ex¬ 
amined in the light most favorable to the plaintiff and 
every reasonable inference drawn therefrom in his favor: 

Wilkerson v. McCarthy, 336 U. S. 53, 69 S. Ct. 413, 
93 L. Ed. 497. 

The statute requires only that the defendant’s violation of 
the Act proximately contribute in part to the happening of 
the accident. The Supreme Court of the United States has 
made it abundantly clear that under this Act, whether or 
not the violation was a proximate contributing cause is at 
all times a question for the jury to decide. Depending as 
it does on the innumerable inferences that may be drawn 
from verbal testimony, the trial courts have been instructed 
time and time again that this issue must not be resolved 
except by a jury: 

Coray v. Southern Pacific Co., 335 U. S. 520, 69 
S. Ct. 275, 93 L. Ed. 208; 

Ellis v. Union Pacific R. Co., 329 U. S. 649, 67 S. Ct. 
598, 91 L. Ed. 592; 

O’Donnell v. Elgin, J. & E. R. Co., 338 U. S. 384, 70 
S. Ct. 200, 94 L. Ed. 187. 

“Once the violation is established, only causal rela¬ 
tion is in issue. And Congress has directed liability if 
the injury resulted ‘in whole or in part’ from defend¬ 
ant’s violation of the Safety Appliance Act. We made 
it clear in Coray v. Southern Pacific Co., supra, 335 U. S. 
at 523, that if the jury determines that the defendant’s 
breach is ‘a contributory proximate cause’ of injury, it 
may find for the plaintiff.” 


16 


Carter v. Atlanta & St. A. B. R. Co., 338 U. S. 430, 
434-435, 70 S. Ct 226, 94 L. Ed. 236 (reversing 
C. A. 5); 

Affolder v. N. Y. C. & St. L. R. Co., 339 U. S. 96, 98, 
70 S. Ct. 509, 94 L. Ed. 683 (reversing C. A. 8). 

“It is not the function of a court to search the record 
for conflicting circumstantial evidence in order to take 
the case away from the jury on a theory that the proof 
gives equal support to inconsistent and uncertain infer¬ 
ences. The focal point of judicial review is the reason¬ 
ableness of the particular inference or conclusion drawn 
by the jury. It is the jury, not the court, which is the 
fact-finding body. It weighs the contradictory evidence 
and inferences, judges the credibility of witnesses, re¬ 
ceives expert instructions, and draws the ultimate con¬ 
clusion as to the facts. The very essence of its function 
is to select from among conflicting inferences and con¬ 
clusions that which it considers most reasonable. Wash¬ 
ington & Georgetovm R. Co. v. McDade, 135 U. S. 554, 
571, 572; Tiller v. Atlantic Coast Line R. Co. (318 U. S. 
54, 63 S. Ct. 444, 87 L. Ed. 610) at 68; Bailey v. Central 
Vermont Ry., 319 U. S. 350, 353, 354 (63 S. Ct. 1062, 87 
L. Ed. 1444). That conclusion, whether it relates to 
negligence, causation or any other factual matter, can¬ 
not be ignored. Courts are not free to reweigh the evi¬ 
dence and set aside the jury verdict merely because the 
jury could have drawn different inferences or conclu¬ 
sions or because judges feel that other results are more 
reasonable.” 

Tennant v. Peoria & P. JJ. Ry. Co., 321 U. S. 29, 35, 
64 S. Ct. 409, 88 L. Ed. 520. 

'Ti Is true that there is evidence tending to show that 
it was physically and mathematically impossible for the 
hook to strike Haney * * * But such evidence has be¬ 
come irrelevant upon appeal, there being a reasonable 
basis in the record for inferring that the hook struck 
Haney. The jury having made that inference, the re- 
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spondents were not free to relitigate the factual dispute 
in a reviewing court. Under these circumstances it 
would be an undue invasion of the jury’s historic func¬ 
tion for an appellate court to weigh the conflicting evi¬ 
dence, judge the credibility of witnesses and arrive at 
a conclusion opposite from the one reached by the jury. 
See Tiller v. Atlantic Coast Line R. Co., 318 U. S. 54, 
67-68; Bailey v. Central Vermont R. Co., 319 U. S. 350, 
353-354; Tennant v. Peoria & P. U. R. Co., 321 U. S. 29, 
35. See also Moore, “Recent Trends in Judicial Inter¬ 
pretation in Railroad Cases Under the Federal Employ¬ 
ers Liability Act,” 29 Marquette L. Rev. 73. 

“It is no answer to say that the jury’s verdict involved 
speculation and conjecture. Whenever facts are in dis¬ 
pute or the evidence is such that fair-minded men may 
draw different inferences, a measure of speculation and 
conjecture is required on the part of those whose duty 
it is to settle the dispute by choosing what seems to 
them to be the most reasonable inference. Only when 
there is a complete absence of probative facts to sup¬ 
port the conclusion reached does a reversible error ap¬ 
pear. But where, as here, there is an evidentiary basis 
for the jury’s verdict, the jury is free to discard or dis¬ 
believe whatever facts are inconsistent with its conclu¬ 
sion. And the appellate court’s function is exhausted 
when that evidentiary basis becomes apparent, it being 
immaterial that the court might draw a contrary infer¬ 
ence or feel that another conclusion is more reason¬ 
able.” 

Lavender v. Kum, 327 U. S. 645, 652-653, 66 S. Ct 
740, 90 L. Ed. 916. 

“We think there was evidence of a causal connection 
between the order of Stoughton to pull harder and peti¬ 
tioner’s back injury. The fact that fair-minded men 
might likewise reach different conclusions on this 
branch of the case emphasizes the appropriateness of 
also leaving it to the jury.” 
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Stone v. New York, C. & St. L. R. Co., 344 U. S. 
407, 409, 73 S. Ct. 358, 97 L. Ed. 441, reversing 
the Supreme Court of Missouri. 

The plaintiff’s evidence was clearly sufficient to permit 
the jury to decide whether the absence of brakes contributed 
to the accident. It is difficult to conceive how any fair- 
minded person could decide otherwise when the evidence 
was uncontradicted that the motor car itself could have been 
stopped within 6 or 8 feet at the speed at which it was travel¬ 
ing (J. A. 32) and that the two vehicles could not be stopped 
for 39 feet after which they derailed and overturned (J. A. 
28). 

Defendant dwells at length upon what it calls uncontro¬ 
verted testimony produced by it. It is apparent that the 
measurements offered by defendant’s engineer, based en¬ 
tirely upon estimates of distances and speeds made by a per¬ 
son under the stress of an accident and severe injury, do 
not constitute incontrovertible facts. 

“We think it is a matter of common knowledge of 
which we may take note that testimony of time and 
distance involved in an emergency, when subsequently 
given, is but an expression of a witness’ best opinion 
and recollection and can be only an estimate and not 
a statement of an absolute fact concerning which there 
can be no dispute so as to bring into play the doctrine 
of absolute physical facts.” 

Kansas, Oklahoma & Gulf Ry. Co. v. Woodward 
(C. A. 10), 198 F. 2d 322. 

“We have frequently decided that the doctrine of 
‘incontrovertible physical facts’ is inapplicable when 
such facts depend upon estimates of distances and the 
speed of moving objects.” 

Hetzlein v. Johnstown Traction Co., 75 A. 2d 533, 
534, 365 Pa. 360. 

The speed, distances and measurements relied upon are 
all estimates: “about 20 feet” (J. A. 52); “about 20 feet west 
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of the foot path? A. Well, just about—hardly 20 feet” (J. A. 
51); “about 20 feet perhaps” (J. A. 51); “I couldn’t tell you 
exact” (J. A. 52); “about opposite the motor car” (J. A. 52); 
“hardly a second” (J. A. 54); “little past the west end of 
the station” (J. A. 56); “along about the comer” (J. A. 56); 
“About opposite that” (J. A. 56). 

Of course, the obvious answer to defendant’s argument on 
this point is that there were available to it at least four, 
and probably more, witnesses who could have given more 
exact measurements if they would have aided the defendant 
in preparing this point and presenting it to the jury. 

The argument presented by the defendant, based upon 
the testimony of Mr. Chrissinger, is even more tenuous. In 
the first place, it is perfectly dear that the jury did not have 
to accept any of his testimony whatsoever: 

Aycrigg v. United States, 136 F. Supp. 244, 248, 
quoting Sartor v. Arkansas Natural Gas Corp., 
321U. S. 620,627; 64 S. Ct. 724, 729; 88 L. Ed. 967: 

“But plainly opinions thus offered, even if entitled to 
some weight, have no such conclusive force that there 
is error of law in refusing to follow them. This is true 
of opinion evidence generally, whether addressed to a 
jury * * * or to a judge * * * or to a statutory board 
* * * The rule has been stated ‘that if the court admits 
the testimony, then it is for the jury to decide whether 
any, and if any what, weight is to be given to the tes¬ 
timony’ * * * the jury, even if such testimony be uncon- 
tradictecL may exercise their independent judgment.” 

In the second place, it is equally clear that this gentleman 
had absolutely no experience with motor cars (J. A. 64). 
When he talked about application time for air brakes, he 
was talking about locomotives and trains having extensive 
air lines, huge cylinders and tremendous weight. When he 
talked about the average time to react, he was delving com¬ 
pletely in the realm of conjecture. The very use of the term 
“average time” (J. A. 67, 68) brings with it the connotation 
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that some people react more quickly and some more slowly, 
that some may be trigger fast while others are unbelievably 
slow. So that the entire measure of this witness’s testimony 
lay with the extent to which it would be accepted by the 
jury. 

The further argument made by the defendant that al¬ 
though the jury could disregard this testimony, neverthe¬ 
less, it was the only testimony concerning air brakes is a 
very difficult argument to follow. If the jury disregarded 
or disbelieved this testimony, it is perfectly clear that there 
was no evidence whatsoever to contradict the plaintiff’s case. 
But even this witness conceded that the presence of the 
truck with its heavy weight behind the motor car would 
considerably lengthen the stopping distance of a car in an 
emergency (J. A. 69, 70). Of course, this was perfectly 
obvious to the trial court and jury at all times. 

One last comment should be made on this last phase of 
the argument In its brief, the defendant again dwells upon 
the case as being one in which the plaintiff was required to 
show that the presence of the prescribed equipment would 
have enabled him to avoid striking the dog. It was cer¬ 
tainly clear to the court and jury at the trial that this was 
not the issue in this case. This action was not one brought 
for the death of a dog. It is an action for damages for in¬ 
juries sustained when the motor car derailed. The issue, 
therefore, was whether the absence of the prescribed equip¬ 
ment to any extent contributed to the derailing of the motor 
car. If the presence of the prescribed equipment would 
have slowed the equipment materially so that it would not 
have derailed even though it struck the dog, the violations 
contributed in part to the injury. 

We think that it is perfectly apparent that these infer¬ 
ences and conclusions were entirely for the jury and could 
not be taken from them by the trial judge. Again, we say 
that the absence of evidence on behalf of defendant as to 
the exact location, the exact speed and the exact stopping 
distances of the vehicles lay heavily upon its defense. As- 
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sximing that 60,000 motor cars are in use, as contended by 
the defendant, there must be 60,000 qualified motor car oper¬ 
ators. Not a single motor car operator was produced to 
contradict the plaintiff’s testimony as to stopping distances. 
Not a single witness was produced to give exact dimensions 
for locations based upon actual measurements made after 
the accident. The passengers on the motor car were not 
produced. No experiment with the same or with similar 
vehicles was attempted, or if such experiments were made, 
testimony as to them was not produced. Instead, defend¬ 
ant relied at the trial and now relies upon an argument 
which made no impression upon the jury and which raises 
no legal question for the Court 

In the defendant’s case itself, however, it was clearly ad¬ 
mitted that two things contributed to the accident: 

1) The presence of the weight of the truck and its load 
materially affected the stopping distance of the motor car; 
and, 

2) The absence of sanding apparatus extended the stop¬ 
ping distance of the vehicles. 

It is, of course, ridiculous for the defendant to argue that 
the use of sand on the rails will not materially aid in stop¬ 
ping the equipment This is the very purpose of sanding 
equipment whether it be on a locomotive, a car, or a street¬ 
car. 

Defendant’s argument that the equipment was the same 
as that ordinarily used by every other railroad is equally 
without merit In the first place, it was not shown that 
motor cars were used in the industry to pull trucks. In the 
second place, the ordinary usage of other railroads, although 
admissible as evidence, is not conclusive upon the court or 
the jury as to what is or is not negligence. The trial judge 
in this case clearly saw this difference and clearly instructed 
the jury on it His position is completely sustained by Wig- 
more On Evidence (Third Edition), Section 461, page 489: 
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“The distinction is in itself a simple one: 

(1) The conduct of others evidences the tendency of 
the thing in question; and such conduct—e. g. in using 
chains on a hill, felt shoes in a powder-factory, railings 
around a machine, or in not using them—is receivable 
with other evidence showing the tendency of the thing 
as dangerous, defective, or the reverse. Bui this is only 
evidence. The jury may find from other evidence that 
the thing was in fact dangerous, defective, or the re¬ 
verse, and the maintenance was or was not negligence, 
in spite of the above evidence. 

(2) Meanwhile, the substantive law tells them what 
standard of conduct for negligence is; and this standard 
is a fixed one, independent of the actual conduct of 
others. To take that conduct as furnishing a sufficient 
legal standard of negligence would be to abandon the 
standard set by the substantive law, and would be im¬ 
proper. 

This conduct of others, then, (1) is receivable as 
some evidence of the nature of the thing in question, 
because it indicates what is the influence of the thing 
on the ordinary person in that situation; but (2) it is 
not to be taken as fixing a legal standard for the con¬ 
duct required by law. 

This distinction is patent enough, but is sometimes 
judicially ignored, in that the evidence is excluded on 
the erroneous supposition that the mere reception of it 
implies that it is to serve as a legal standard of conduct. 
The proper method is to receive it, with an express 
caution that it is merely evidential and is not to serve 
as a legal standard.” 

Defendant’s argument that this was an unavoidable acci¬ 
dent was submitted to the jury which ruled against it. 

The Supreme Court’s admonition that causation is for the 
fact-finding body has so often been stated that recent deci¬ 
sions to the contrary have been reversed without argument: 
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Cahill v. New York, N. H. & H. R. R. (C. A. 2), 224 F. 2d 
637, reversed a judgment for the plaintiff on the ground 
that there was no showing of proximate cause. The dis¬ 
senting opinion of Circuit Judge Frank (at 640) states: 

“I assume, arguendo, that the inference needed to 
support the verdict would not suffice in a suit not 
brought under the Federal Employees Liability Act. 
Bui the more recent Supreme Court decisions make it 
dear that, under that Act, the jury's power to draw 
inferences is greater than in common-law actions. It is 
significant that the latest Supreme Court decisions, in¬ 
volving that statute, which my colleagues cite, are 
Bailey v. Central Vermont Railway, 319 U. S. 350, 63 
S. Ct. 1062, 87 L. Ed. 1444, and Brady v. Southern Rail- 
way Co., 1943, 320 U. S. 476, 64 S. Ct. 232, 88 L. Ed. 239. 
They neglect the following later decisions in which the 
Court, as is generally recognized, adopted a new atti¬ 
tude in F. E. L. A. cases: Lavender v. Kum, 1946, 327 
U. S. 645, 66 S. Ct. 740, 90 L. Ed. 916; Jesionowski v. 
Boston & Maine R., 1947, 329 U. S. 452, 67 S. Ct. 401, 
91 L. Ed. 416; Ellis v. Union Pacific R. Co., 1947, 329 
U. S. 649, 67 S. Ct. 598, 91 L. Ed. 572; Lillie v. Thomp¬ 
son, 1947, 332 U. S. 459, 68 S. Ct. 140, 92 L. Ed. 73; 
Johnson v. United States, 1948, 333 U. S. 46, 68 S. Ct. 
391, 92 L. Ed. 468; Wilkerson v. McCarthy, 1949, 336 
U. S. 53, 69 S. Ct. 413, 93 L. Ed. 497; Affolder v. New 
York, C. & St. L. R. Co., 1950, 339 U. S. 96, 70 S. a. 
509, 94 L. Ed. 683; Stone v. New York, C. & St. L. R. 
Co., 1953, 344 U. S. 407, 73 S. Ct. 358, 97 L. Ed. 441; 
Smalls v. Atlantic Coast Line R. Co., 1955, 348 U. S. 946, 
75 S. Ct. 439, reversing 4 Cir., 216 F. 2d 842. 

“And see Korte v. New York, N. H. & H. R. Co., 2 
Cir., 191 F. 2d 86, 88, and Ruddy v. New York Central 
R. Co., 2 Cir., 224 F. 2d 96, where we recognized that 
the Supreme Court had widened the permissible scope 
of jury inferences in F. E. L. A. litigation. See also 
Louisville & N. R. Co. v. Botts, 8 Cir., 173 F. 2d 164, 
166.” 
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On certiorari to the Supreme Court of the United States, 
the writ was granted and the judgment reversed, per 
curiam, without opinion: 100 L. Ed. 101, 76 S. Ct. 180; 350 
U. S. 898. 

In O’Neill v. Baltimore &O.R. Co., 348 U. S. 956, 75 S. Ct. 
447, 99 L. Ed. 747, the Supreme Court granted certiorari 
and reversed C. A. 6 (211 F. 2d 190), per curiam, without 
opinion. 

In Smalls v. Atlantic Coast Line R. Co., 348 U. S. 946, 75 
S. Ct. 439, 99 L. Ed. 740, the Supreme Court granted cer¬ 
tiorari and reversed C. A. 4 (216 F. 2d 842), per curiam, 
without opinion. 

In each of those cases the Courts below had taken ques¬ 
tions of negligence and causation from the jury. 


CONCLUSION. 

The Supreme Court has said time and time again, in the 
cases cited, supra, that the right of an injured employee to 
trial by jury is an inherent part of the remedy afforded him 
by the Act of Congress, and that to interfere with this right, 
even in close or doubtful cases, is to destroy the remedy. 
The record of this trial is clear and convincing that the 
plaintiff was severely injured by reason of the defendant’s 
carelessness and its violation of the statute. The judgment 
should not be disturbed. 

MILFORD J. MEYER, 
Attorney for Appellee. 

Irving L. Chasen, 

Warner Building, 

Washington 4, D. C. 

Meyer, Lasch, Hankin & Poul, 

11 N. Juniper St., 

Philadelphia 7, Pa., 

Of Counsel. 
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APPENDIX A. 

45 U. S. C. SECTION 8. PROVISIONS OF CHAPTER 
EXTENDED: 

“The provisions and requirements of sections 1-7 of 
this title shall be held to apply to common carriers by 
railroads in the Territories and the District of Columbia 
and shall apply in all cases, whether or not the couplers 
brought together are of the same kind, make, or type; 
and the provisions and requirements relating to train 
brakes, automatic couplers, grab irons, and the height 
of drawbars shall be held to apply to all trains, locomo¬ 
tives, tenders, cars, and similar vehicles used on any 
railroad engaged in interstate commerce, and in the 
Territories and the District of Columbia, and to all 
other locomotives, tenders, cars, and similar vehicles 
used in connection therewith, excepting those trains, 
cars, and locomotives exempted by the provisions of 
section 6 of this title, or which are used upon street 
railways.” (Mar. 2, 1903, ch. 976, sec. 1, 32 Stat. 943.) 



